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COMMENTARIES

LAWS ofr ENGLAN D.

BOOK THE SECOND.

OrF THE RIGHTS oFr THINGS.

CHAPTER THE FIRST..

Or PROPERTY, 1N GENERAL

H E former book of thefe commentaries having
treated at large of the jura perfonarum, or fuch
rights and duties as are annexed to the perfons of
men, the objects of our enquiry in this fecond book
will be the jura rerum, or, thofe rights which a man may ac-
quire in and to fuch external things as are unconnected with his
perfon. Thefe are what the writers on natural law ftile the rights
of dominion, or property, concerning the nature and original of
which I fhall firft premife a few obfervations, before I proceed to
diftribute and confider it’s feveral objeéts.
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2 The RicurTts Boox II.

TH ER E is nothing which fo generally ftrikes the imagination,
and engages the affetions of mankind, as the right of property ;
or that fole and defpotic dominion which one man claims and ex-
ercifes over the external things of the world, in total exclufion of
the right of any other individual in the univerfe. And yet there
are very few, that will give themfelves the trouble to confider the
original and foundation of this right. Pleafed as we are with the
pofleflion, we feem afraid to look back to the means by which it
was acquired,- as if fearful of fome defet in our title ; or at beft
we reft {atisfied with the decifion of the laws in our favour, with-
out examining the reafon or authority upon which thofe laws
have been built.' We think it enough that our title is derived by
the grant of the former proprietor, by defcent from our ancef-
tors, or by the laft will and teftament of the dying owner; not
caring to refleCt that (accurately and ftri¢tly fpeaking) there is no
foundation in nature or in natural law, why a fet of words upon
parchment fhould convey the dominion of land; why the fon
thould have a right to exclude his fellow creatures from a deter-
minate {pot of ground, becaufe his father had done fo before
him; or why the occupier of a particular field or of a jewel,
when lying on his death-bed and no longer able to maintain
pofleffion, fhould be entitled to tell the reft of the world which
of them fhould enjoy it after him. Thefe enquiries, it muft be
owned, would be ufelefs and even troublefome in common life.
It is well if the mafs of mankind will obey the laws when made,
without fcrytinizing too nicely into the reafons of making them.
But, when law is to be confidered not only as matter of practice,
but alfo as a, rational {cience, it cannet be improper or ufelefs
to examine more deeply the rudiments and grounds of thefe po-
fitive conftitutions of fociety.

In the beginning of the world, we are informed by holy
writ, the all-bountiful creator gave to man ¢ dominion over all
¢ the earth; and over the fith of the fea, and over the fowl of

“ the air, and over every living thing that moveth upon the
| ¢ carth *.”
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¢« carth®.” This is the only true and folid foundation of man’s
dominion over external things, whatever airy metaphyfical no-
tions may have been ftarted by fanciful writers upon this fubject.
The earth therefore, and all things therein, are the general pro-
perty of all mankind, exclufive of other beings, from the imme-
diate gift of the creator. And, while the earth continued bare of
inhabitants, it is reafonable to fuppofe, that all was in common
among them, and that every one took from the public ftock to
his own ufe fuch things as his immediate neceflities required.

TrEse general notions of property were then fufficient to
anfwer all the purpofes of human life; and might perhaps ftill
have anfwered them, had it been poffible for mankind to have °
remained in a ftate of primaeval fimplicity : as'may be collected
from the manners of many American nations when firft difco-
vered by the Europeans ; and from the antient method of living
among the firft Europeans themfelves, if we may credit either
the memorials of them preferved in the golden age of the poets,
or the uniform accounts given by hiftorians of thofe times, wherein
““ erant omnia communia et indivifa omnibus, velutt unum cunttis pa-
“« trimonium effet®.” Not that this communion of goods feems
ever to have been applicable, even in the earlieft ages, to ought
but the fidffance of the thing; nor could be extended to the #/2
of it. For, by the law of nature and reafon, he who firft began
to ufe it, acquired therein a kind of tranfient property, that lafted
fo long as he was ufing it, and no longer: or, to fpeak with
greater precifion, the right of poffeflion continued for the fame
time only that the 2é of poffeffion lafted. Thus the ground was
in common, and no part of it was the permanent property of any
man in particular: yet whoever was in the occupation of any
determinate fpot of it, for reft, for fhade, or the like, acquired
for the time a fort of ownerfhip, from which it would have been
unjuft, and contrary to the law of nature, to have driven him by
force ; but the inftant that he quitted the ufe or occupation of it,

® Gen. 1. 28, ¢ Barbeyr. Puff. 1. 4. ¢. 4.
® Juftin, /. 43. e, 1.

A 2 another



4 The RiGcuTs Book II.

another might feife 1t without injuftice. Thus alfo a vine or other
tree might be faid to be in common, as all men were equally en-
titled to it’s produce; and yet any private individual might gain
the fole property of the fruit, which he had gathered for his own
repaft. A doctrine well illuftrated by Cicero, who compares the
world to a great theatre, which is common to the public, and yet
the place which any man has taken is for the time his own?,

Bu T when mankind increafed in number, craft, and ambi-
tion, it became neceflary to entertain conceptions of more per-
manent dominion ; and to appropriate to individuals not the im-
mediate z/¢ only, but the very fubflance of the thing to be ufed.
Otherwife innumerable tumults muft have arifen, and the good
order of the world been continually broken and difturbed, while
a variety of perfons were ftriving who fhould get the firft occu-
pation of the fame thing, or difputing which of them had ac-
tually gained it. As human life alfo grew more and more refined,
abundance of ‘conveniences were devifed to render it more ealy,
commodious, and agreeable; as, habitations for thelter and fafety,
and raiment for warmth and decency. But no man would be at
the trouble to provide either, fo long as he had only an ufufruc-
tuary property in them, which was to ceafe the inftant that he
quitted pofieflion ; --- if, as foon as he walked out of his tent, or
pulled off his garment, the next ftranger who came by would
have a right to inhabit the one, and to wear the other. In the cafe
of habitations in particular, it was natural to obferve, that even
the brute creation, to whom every thing elfe was in common,
maintained a kind of permanent property in their dwellings, ef-
pecially for the prote&ion of their young ; that the birds of the
air had nefts, and the beafts of the field had caverns, the invafion
of which they efteemed a very flagrant injuftice, and would fa-
crifice their lives to preferve them. Hence a property was {foon
eftablithed in every man’s houfe and home-ftall; which feem to
have been originally mere temporary huts or moveable cabins,

& Quemadmodum theatrum, cum commune fit, refte tamen dici potefl, ejus effé eum locum quem
guifque vccuparit., De Fin. 1. 3. ¢, 20, )
fuited
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fuited to the defign of providence for more {peedily peopling the
earth, and fuited to the wandering life of their owners, before
any extenfive property in the foil or ground was eftablithed. And
there can be no doubt, but that moveables of every kind became
fooner appropriated than the permanent fubftantial foil : partly
becaufe they were more fufceptible of a long occupancy, which
might be continued for months together without any fenfible in-
terruption, and at length by ufage ripen into an eftablifhed right ;
but principally becaufe few of them could be fit for ufe, till im-
proved and meliorated by the bodily labour of the occupant ;
which bodily labour, beftowed upon any fubje¢t which before
lay in common to all men, 1s univerfally allowed to give the fair-
eft and moft reafonable title to an exclufive property therein.

TH e article of food was a more immediate call, and there-
fore a more early confideration. Such, as were not contented with
the {pontaneous produc of the earth, fought for a more folid re-
frethment in the fleth of beafts, which they obtained by hunting.
But the frequent difappointments, incident to that method of pro-
vifion, induced them to gather together fuch animals as were of
a more tame and fequacious nature; and to eftablifh a perma-
nent property in their flocks and herds, in order to fuftain them-
felves in a lefs precarious manner, partly by the milk of the
dams, and partly by the fleth of the young. The fupport of
thefe their cattle made the article of water alfo a very important
point. And therefore the book of Genefis (the moft venerable
monument of antiquity, confidered merely with a view to hif-
tory) will furnith us with frequent inftances of violent conten-
tions concerning wells ; the exclufive property of which appears
to have been eftablithed in the firft digger or occupant, even
in {uch places where the ground and herbage remained yet in
common. Thus we find Abraham, who was but a fojourner, af-
{ferting his right to a well in the country of Abimelech, and ex-
aCting an oath for his fecurity, ¢ becaufe he had digged that well®.”
And Haac, about ninety years afterwards, re-claimed this his fa-

¢ Gen. 21, 30. s
thers
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ther’s property ; and, after much contention with the Philiftines,
was fuffered to enjoy it in peace .

A v v this while the {oil and pafture of the earth remained ftill
in common as before, and open to every occupant: except per-
haps in the neighbourhood of towns, where the neceflity of a
fole and exclufive property in lands (for the fake of agriculture)
was earlier felt, and therefore more readily complied with. Other-
wife, when the multitude of men and cattle had confumed every
convenience on one {pot of ground, it was deemed a natural right
to feife upon and occupy fuch other lands as would more eafily
fupply their necefiities. This practice is ftill retained among the
wild and uncultivated nations that have never been formed into
civil ftates, like the Tartars and others in the eaft; where the
climate itfelf, and the boundlefs extent of their territory, con-
{pire to retain them ftill in the fame favage ftate of vagrant li-
berty, which was univerfal in the earlieft ages; and which Ta-
citus informs us continued among the Germans till the decline
of the Roman empire®. We have alfo a ftriking example of the
fame kind in the hiftory of Abraham and his nephew Lot™.
When their joint fubftance became fo great, that pafture and
other conveniences grew f{carce, the natural confequence was
that a ftrife arofe between their fervants; f{o that it was no
longer practicable to dwell together. This contention Abra-
ham thus endeavoured to compofe : < let there be no ftrife,
« | pray thee, between thee and me. Is not the whole land be-
« fore thee ? Separate thyfelf, I pray thee, from me. If thou
«« wilt take the left hand, then I will go to the right; or if thou
« depart to the right hand, then I will go to the left.” This
plainly implies an acknowleged right, in either, to occupy what-
ever ground he pleafed, that was not pre-occupied by other tribes.
¢« And Lot lifted up his eyes, and beheld all the plain of Jordan,
¢« that it was well watered every where, even as the garden of the
<« Lord. Then Lot chofe him all the plain of Jordan, and jour-
¢ neyed eaft; and Abraham dwelt in the land of Canaan.”

f Gen. 26. 15,18, Uc. campus, ut nemus placuit, De mor, Germ. 16.
& Colunt difcreti et diverfi; ut fons, ut % Gen, c.13. UroN
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U ron the fame principle was founded the right of migration,
ar fending colonies to find out new habitations, when the mother-
country was overcharged with inhabitants; which was practifed
as well by the Phacnicians and Greeks, as the Germans, Scy-
thians, and other rorthern people. And, fo long as it was confi-
ned to the ftocking and cultivation of defart uninhabited coun-
tries, it kept ftri¢tly within the limits of the law of nature. But
how far the feifing on countries already peopled, and driving out
or maffacring the innocent and defencelefs natives, merely becaufe
they differed from their invaders in language, in religion, in cuf-
toms, in government, or in colour; how far fuch a conduct was
confonant to nature, to reafon, or to chriftianity, deferved well to
be confidered by thofe, who have rendered their names immortal
by thus ciwvilizing mankind.

A s the world by degrees grew more populous, it daily became:
more difficult to find out new {pots to inhabit, without encroach-
ing upon former occupants; and, by conftantly occupying the:
fame individual fpot, the fruits of the earth were confumed, and:
it’s {pontaneous produce deftroyed, without any provifion for a
future fupply or fucceflion. It therefore became neceflary to pur--
fue fome regular method of providing a conftant {ubfiftence ; and.
this neceflity produced, or at leaft promoted and encouraged, the
‘art of agriculture. And the art of agriculture, by a regular con-
nexion and confequence, introduced and eftablifhed the idea of a
more permanent property in the foil, than had hitherto been re-
ceived and adopted. It was clear that the earth would not pro-
duce her fruits in fufficient quantities, without the affiftance of

_tillage : but who would be at the pains of tilling it, if another
might watch an opportunity to feife upon and enjoy the produét
of his induftry, art, and labour? Had not therefore a {eparate
property in lands, as well as moveables, been vefted in fome in-
dividuals, the world muft have continued a foreft, and men have
been mere animals of prey; which, according to fome philofo-
phers, is the genuine ftate of nature. Whereas now (fo gracioufly

has
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— has providence interwoven our duty and our happinefs together)
the refult of this very neceflity has been the enobling of the human
{fpecies, by giving it opportunities of improving it’s ratzonal fa=
culties, as well as of exerting it’s zafural. Neceflity begat pro-
perty ; and, in order to infure that property, recourfe was had to
civil {ociety, which brought along with it a long train of infepa-
rable concomitants ; ftates, government, laws, punifhments, and
the public exercife of religious duties. Thus connected together,
it was found that a part only of fociety was {ufficient to provide,
by their manual labour, for the neceflary fubfiftence of all; and
- leifure was given to others to cultivate the human mind, to invent
ufeful arts, and to lay the foundations of fcience.

TaE only queftion remaining is, how this property became
atually vefted ; or what it is that gave a man an exclufive right
to retain in a permanent manner that {pecific land, which before
belonged generally to every body, but particularly to nobody.
And, as we before obferved that occupancy gave the right to the
temporary #/e of the foil, fo it is agreed upon all hands that oc-
cupancy gave alfo the original right to the permanent property in
the fubflance of the earth itfelf; which excludes every one elfe
but the owner from the ufe of it. There is indeed fome diffe-
rence among the writers on natural law, concerning the reafon
why occupancy fhould convey this right, and inveft one with this

= abfolute property: Grotius and Puffendorf infifting, that this
right of occupancy is founded upon a tacit and implied affent of

all mankind, that the firft occupant fhould become the owner ;
and Barbeyrac, Titius, Mr Locke, and others, holding, that there

1s no fuch implied aflent, neither is it neceffary that there fhould
be ; for that the very act of occupancy, alone, being a degree of

» bodily labour, is from a principle of natural juftice, without any
confent or compat, futhcient of itfelf to gain a title. A difpute
that favours too much of nice and {cholaftic refinement! How-

- ever, both fides agree in this, that occupancy is the thing by
which the title was in fa& originally gained ; every man feifing

to his own continued ufe fuch fpots of ground as he found moft
agreeable
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agreeable to his own convenience, provided he found them une
occupied by any one elfe.

ProPERTY, both in lands and moveables, being thus origi-
-nally acquired by the firft taker, which taking amounts to a de-
claration that he intends to appropriate the thing to his own ufe,
it remains in him, by the principles of univerfal law, till {uch
'time as he does fome other a¢t which thews an intention .to
abandon. it : .for then it becomes, naturally {peaking, public: quris
.once more, -and is liable to be again appropriated by the next oc-
cupant. So.if one is:poffefled of a jewel, and cafts it into the
{ea or.a public highway, this is fuch an exprefs dereliction, that
a property. will be vefted in. the: firft fortunate finder that will feife
it to his own ufe. But if he hides it privately in the earth, or
other fecret place, and it is difcovered, the finder acquires no
property therein; for the owner hath not by this a& declared
"any intention to abandon it, but rather the contrary : and if he
lofes or drops it by accident, it cannot' be colleéted from thence,
that he defigned to quit the poffeflion; and therefore in fuch
cafe the property ftill remains in the lofer, who may claim it
again of the finder. And this, we may remember, is the doc-
trine of the law of England, with relation to. treafure trove'.

BurT this method, of one man’s abandoning his property,
and another’s feifing the vacant pofieflion, however well founded
in theory, could not long. fubfift in faé. It was calculated
merely for the rudiments of civil fociety, and neceflarily cea-
{ed among the complicated interefts and artificial refinements of
polite and eftablithed. governments. In thefe it was found, that
what became inconvenient or ufelefs to one man was highly con-
venient and ufeful to another; who was ready to give in ex-
change for it fome equivalent, that was equally defirable to the
former proprietor. This mutual convenience introduced com-
mercial traffic, and the reciprocal transfer of property by fale,
grant, or conveyance : ‘which may be confidered either as a con-

| i See Book I. pag.285s. _
Yout. ll. B tinuance
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tinuance of the original poffeflion which the firft occupant had ;
or as an abandoning of the thing by the prefent owner, and an
immediate fucceflive occupancy of the fame by the new proprie-
tor. 'The voluntary dereliction of the owner, and delivering the
pofleflion to another individual, amount to a transfer of the pro-
perty ; the proprietor declaring his intention no longer to occupy
the thing himfelf, but that his own right of occupancy fhall be
vefted in the new acquirer. Or, taken in the other light, if I
agree to part with an acre of my land to Titius, the deed of
conveyance is an evidence of my having abandoned the property,
and Titius, being the only or firft man acquainted with {uch my
intention, immediately fteps in and feifes the vacant pofieflion :
thus the confent exprefled by the conveyance gives Titius a good

richt againft me; and pofiefiion, or occupancy, confirms that
right againft all the world befides.

THE moft univerfal and effe¢tual way, of abandoning pro-
perty, is by the death of the occupant; when, both the attual
poflfeflion and intention of keeping pofieflion ceafing, the pro-
perty, which is founded upon fuch pofleffion and intention, ought
alfo to ceafe of courfe. For, naturally {peaking, the inftant a
man ceafes to be, he ceafes to have any dominion: elfe, if he
had a right to difpofe of his acquifitions one moment beyond his
life, he would alfo have a right to dire&t their difpofal for a mil-
lion of ages after him; which would be highly abfurd and in-
convenient. All property muft therefore ceafe upon death, con-
fidering men as abfolute individuals, and unconne&ed with civil
fociety : for then, by the principles before eftablifhed, the next
immediate occupant would acquire a right in all that the deceafed
poflefled. But as, under civilized governments which are calcu-
lated for the peace of mankind, fuch a conftitution would be
productive of endlefs difturbances, the univerfal law of almoit
every nation (which is a kind of fecondary law of nature) has
either given the dying perfon a power of continuing his property,
by difpofing of his pofieflions by will ; or, in cafe he negletts to

difpofe of it, or is not permitted to make any difpofition at all,
the
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the municipal law of the country then fteps in, and declares who
fhall be the fucceflor, reprefentative, or heir of the deceafed ;
that is, who alone fhall have a right to enter upon this vacant
pofleffion, in order to avoid that confufion, which it's becoming
again common would occafion®. And farther, in cafe no tefta-
ment be permitted by the law, or none be made, and no heir can
be found fo qualified as the law requires, ftill, to prevent the ro-
buft title of occupancy from again taking place, the doctrine of
efcheats is adopted in almoft every country ; whereby the fove-
reign of the ftate, and thofe who claim under his authority, are
the ultimate heirs, and fucceed to thofe inheritances, to which
no other title can be formed. |

THE right of inheritance, or defcent to the children and re-
lations of the deceafed, feems to have been allowed much earlier
than the right of devifing by teftament. We are apt to conceive
at firft view that it has nature on it’s fide; yet we often miftake
for nature what we find eftablithed by long and inveterate cuftom.
It is certainly a wife and effectual, but clearly a political, eftablifh-
ment ; fince the permanent right of property, vefted in the an-
ceftor himfelf, was no natural, but merely a c/v:/, right. It is
true, that the tranfmiffion of one’s poffeflions to pofterity has an
evident tendency to make a man a good citizen and a ufeful mem-
ber of fociety: it fets the paffions on the fide of duty, and
prompts a man to deferve well of the public, when he 1s fure
that the reward of his fervices will not die with himfelf, but be
tranfmitted to thofe with whom he is conneted by the deareft
and moft tender affetions. Yet, reafonable as this foundation of
the right of inheritance may feem, it is probable that it’s imme-
diate original arofe not from fpeculations altogether fo delicate and
refined ; and, if not from fortuitous circumftances, at leaft from
a plainer and more fimple principle. A man’s children or neareft
relations are ufually about him on his death-bed, and are the

' It is principally to prevent any vacancy the death of either the inheritance does not
of poffeflion, that the civil law confiders fo properly defcend, as continue in the
father and fon as one perfon; fo that upon hands of the farvivor, Ff. 28.2. 11.

B 2 earlieit
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earlieft witnefles of his deceafe. They became therefore gene-
rally the next immediate occupants, till at length in procefs of
time this frequent ufage ripened into’ general law. And therefore:
alfo in the earlieft ages, on failure of children, a man’s fervants
born under his roof were allowed to be his heirs;; being imme-
“diately on the fpot when he died. For we find the old patriarch
Abraham expreflly declaring, that-<¢fince God-had' given him-no
¢ feed, his fteward Eliezer, one born in his houfe, was his heir*.”

WH 1L E property continued only for life, teftaments were ufe~
lefs and unknown; and, when it became inheritable, the inherit-
ance was long indefeafible, and the children or heirs at law were
incapable of exclufion by will. " Till at length it was found, that
fo ftrict a rule of inheritance made heirs difobedient and head-
ftrong, defrauded creditors of their juft debts, and prevented
many provident fathers from dividing or charging their eftates as
the exigence of their families required. This introduced pretty
oenerally the right of difpofing one’s property, or a part of it,
by zeffament ; that is, by written or oral inftructions properly o/~
neffed and authenticated, according to the pleafure of the deceafed ;
which we therefore emphatically ftile his wz/. This was efta-
blithed in fome countries much later than in others. With us in
England, till modern times, a man could only difpofe of one
~ third of his moveables from his wife and children: and, in ge-
- neral, no will was permitted of lands till the reign of Henry the
eighth; and then only of a certain portion : for it was not till
after the reftoration that the power of devifing real property be-
came {o univerfal as at prefent.

Wirvrs therefore and teftaments, rights of inheritance and
fucceffions, are all of them creatures of the civil or municipal
laws, and accordingly are in all refpetts regulated by them; every
diftin¢t country having different ceremonies and requifites to make
a teftament completely valid : neither does any thing vary more
than the right of inheritance under different national eftablifh-

k (Sen. 15. 3.
ments.
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ments. In England particularly, this: diverfity is carried to fuch
a: length; as: if it: had: been meant to point out the power of
the laws: in: regulating the {ucceflion to- property, and how fu-
tile every claim muift be:that: has. not it’s foundation in the po-
fitive rules: of the ftate. In perfonal eftates the father may f{uc-
ceed: to: his: children:; in landed property he never canm be heir,
by any the remoteft poffibility : in general only the eldeft fon, in
fome places only the youngeft, in others all the fons together,
have a right to fucceed to the inheritance': in real eftates males
are preferred: ta females;, and: the eldeft male will ufually exclude
the reft; in: the: divifion of perfonal eftates, the: females of equal
degree are admitted: together with. the males, and no right of
primogeniture is: allowed.

Tu1s one confideration may help to remove the {cruples of
many well-meaning perfons, who fet up a miftaken conicience in
oppofition to the rules of law. If a man difinherits his fon, by

a will duly executed, and leaves his eftate to a {tranger, there
arc many who confider this: proceeding as contrary to natural juf-
tice : while others {o fcrupuloufly adhere to the fuppofed inten-
tion of the dead, that if a will of lands be attefted by only zwa
witneffes inftead of zbree, which the law requires, they are apt
to imagine that the heir is bound in confcience to relinquifh his
title to the devifee. But both of them certainly proceed upon
very erroneous principles: as if, on the one hand, the fon had
by nature a right to fucceed to his father’s lands; or as if, on
the other hand, the owner was by nature intitled to dire&t the
fucceffion of his property after his own deceafe. Whereas the
law of nature fuggefts, that on the death of the poffeflor the ef-
tate fhould again become common, and be open to the next oc-
cupant, unlefs otherwife ordered for the fake of civil peace by the
pofitive law of fociety. The pofitive law of fociety, which is
with us the municipal law of England, direéts it to veft in fuch:
perfon as the laft proprietor fhall by will, attended with certain
requifites, appoint; and, in defect of fuch appointment, to go
to fome particular perfon, who, from the refult of certain local
confti-
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conftitutions, appears to be the heir at law. Hence it follows,
that, where the appointment is regularly made, there cannot be
a {fhadow of right in any one but the perfon appointed : and,
where the neceflary requifites are omitted, the right of the heir
is equally ftrong and built upon as folid a foundation, as the right

of the devifee would have been, fuppofing fuch requifites were
obferved.

Bu T, after all, there are fome few things, which notwith-
{tanding the general introdution and continuance of property,
muft {till unavoidably remain in common; being fuch wherein
nothing but an ufufructuary property is capable of being had ;
and therefore they ftill belong to the firft occupant, during the
time he holds pofleflion of them, and no longer. Such (among
others) are the elements of light, air, and water ; which a man
may occupy by means of his windows, his gardens, his mills,
and other conveniences : fuch alfo are the generality of thofe
animals which are faid to be férae naturae, or of a wild and un-
tameable difpofition; which any man may feife upon and keep
for his own ufe or pleafure. All thefe things, fo long as they re-
main in pofleflion, every man has a right to enjoy without dif-
turbance ; but if once they efcape from his cuftody, or he vo-
luntarily abandons the ufe of them, they return to the common
ftock, and any man elfe has an equal right to feife and enjoy them
afterwards.

Ac aA1nN; there are other things, in which a permanent pro-
perty may fubfift, not only as to the temporary ufe, but alfo the
folid fubftance ; and which yet would be frequently found with-
out a proprietor, had not the wifdom of the law provided a re-
medy to obviate this inconvenience. Such are forefts and other
wafte grounds, which were omitted to be appropriated in the
general diftnibution of lands: fuch alfo are wrecks, eftrays, and
that {pecies of wild animals, which the arbitrary conftitutions of
pofitive law have diftinguifthed from the reft by the well-known

appellation of game. With regard to thefe and fome others, as
diftur-
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difturbances and quarrels would frequently arife among indivi-
duals, contending about the acquifition of this fpecies of pro-
perty by firft occupancy, the law has therefore wifely cut up the
root of diffenfion, by vefting the things themf{elves in the fovereign
of the ftate; or elfe in his reprefentatives, appointed and autho-
rized by him, being ufually the lords of manors. And thus the
legiflature of England has univerfally promoted the grand ends of
civil fociety, the peace and fecurity of individuals, by fteadily
purfuing that wife and orderly maxim, of affigning to every
thing capable of ownerfhip a legal and determinate owner.
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CHAPTER THE SECOND.

OrFr REAL PROPERTY; AND, FIRST, OF
CORPOREAL HEREDITAMENTS.

H E objeéts of dominion or property are things, as con-

tradiftinguithed from perfons : and things are by the law
of England diftributed into two kinds; things 7ea/, and things
perfonal. Things real are fuch as are permanent, fixed, and im-
moveable, which cannot be carried out of their place; as lands
and tenements : thingsﬁl perfonal are goods, money, and all other
moveables ; which may attend the owner’s perfon wherever he
thinks proper to go.

I~ treating of things real, let us confider, firft, their feveral
forts or kinds; fecondly, the tenures by which they may be hol-
den; thirdly, the eftates which may be had in them; and,

fourthly, the title to them, and the manner of acquiring and
lofing it.

FirsT, with regard to their feveral forts or kinds, things
real are ufually faid to confift in lands, tenements, or heredita-
ments. Land comprehends all things of a permanent, fubftantial
nature; being a word of a very extenfive fignification, as will
prefently appear more at large. Tenement is a word of {till greater
extent ; and though in it’s vulgar acceptation it is only applied to

houfes
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houfes and other buildings, yet in it’s original, proper, and legal
fenfe it fignifies every thing that may be bo/den, provided it be
of a permanent nature; whether it be of a {fubftantial and fenfible,
or of an unfubftantial ideal kind. Thus Zlberum tenementum,
franktenement, or freehold, is applicable not only to lands and
other {olid objeéts, but alfo to offices, rents, commons, and the
like *: and as lands and houfes are tenements, {o is an advowi{on
a tenement; and a franchife, an office, a right of common, a
peerage, or other property of the like unfubftantial kind, are, all
of them, legally fpeaking, tenements®. But an /lereditament, fays
fir Edward Coke ¢, is by much the largeft and moft comprehen-
five exprefiion ; for it includes not only lands and tenements, but
what{oever may be inherited, be it corporeal, or incorporeal, real,
perfonal, or mixed. Thus an heir loom, or implement of furni-
ture which by cuftom defcends to the heir together with an
houfe, is neither land, nor tenement, but a mere moveable; yet,
being inheritable, is comprized under the general word, heredi-
tament : and fo a condition, the benefit of which may defcend
to a man from his anceftor, is alfo an hereditament?®.

HeREDITAMENTS then, to ufe the largeft expreflion, are
of two kinds, corporeal, and incorporeal. Corporeal confift of
fuch as affet the fenfes; fuch as may be feen and handled by
the body: incorporeal are not the obje&t of {enfation, can neither
be feen nor handled, are creatures of the mind, and exift only in
contemplation,

CoRrRPOREAL hereditaments confift wholly of fubftantial
and permanent objects; all which may be comprehended under
the general denomination of land only. For /and, fays fir Edward
Coke*®, comprehendeth in it’s legal fignification any ground,
foil, or earth whatfoever; as arable, meadows, paftures, woods,
moors, waters, marifhes, furzes, and heath. It legally includeth

* Co. Litt. 6. ¢ g Rep.z,
® Co. Litt. 19, 20, ¢ 1 Inft. 4.
¢ 1Inft. 6.

Youy. 1L 5 alfo
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alfo all caftles, houfes, and other buildings: for they confift,
faith he, of two things; /Jand, which is the foundation; and
firuéture thereupon : fo that, if I convey the land or ground, the
ftructure or building paflfeth therewith. It is obfervable that wazer
is here mentioned as a fpecies of land, which may feem a kind
of folecifin; but fuch is the language of the law : and I cannot
bring an action to recover poffeflion of a pool or other piece of
water, by the name of warer only; either by calculating it’s ca-
pacity, as, for fo many cubical yards; or, by fuperficial meafure,
for twenty acres of water; or by general defcription, as for a
pond, a watercourfe, or a rivulet : but I muft bring my action
for the land that lies at the bottom, and muft call it twenty acres
of land covered with water'. For water is a moveable, wandering
thing, and muft of neceflity continue common by the law of na-
ture ; {o that I can only have a temporary, tranfient, ufufrutuary
property therein: wherefore if a body of water runs out of my
pond into another man’s, I have no right to reclaim it. But the
land, which that water covers, is permanent, fixed, and im-
moveable : and therefore in this I may have a certain, fubftan-
tial property ; of which the law will take notice, and not of the

other.

L AND hath alfo, in it’s legal fignification, an indefinite ex-
tent, upwards as well as downwards. Cuus eff folum, ejus e/t uf-
que ad coelum, is the maxim of the law, upwards ; therefore no
man may erect any building, or the like, to overhang another’s
land : and, downwards, whatever is in a dire¢t line between the
{urface of any land, and the center of the earth, belongs to the
owner of the furface; as is every day’s experience in the mining
countries. So that the word “land” includes not only the face of
the earth, but every thing under it, or over it. And therefore if a
man grants all his lands, he grants thereby all his mines of metal
and other foffils, his woods, his waters, and his houfes, as well
as his fields and meadows. Not but the particular names of the .
things are equally fufficient to pafs them, except in the inftance

* Brownl. 142,

of
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of water; by a grant of which, nothing paffes but a right of
fithing ¢ : but the capital diftinction is this; that by the name of
a caftle, mefluage, toft, croft, or the like, nothing elfe will pafs,
except what falls with the utmoft propriety under the term made
ufe of ; but by the name of land, which is nomen generaliffimum,
every thing terreftrial will pafs®.

¢ Co. Litt. 4. b Jbid. 445, 6.

C 2
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CHAPTER THE THIRD.

Or INCORPOREAL HEREDITAMENTS.

N incorporeal hereditament is a right iffuing out of a thing
corporate (whether real or perfonal) or concerning, or an-

nexed to, or exercifible within, the fame?®. It is not the thing
corporate itfelf, which may confift in lands, houfes, jewels, or the
like ; but fomething collateral thereto, as a rent iffuing out of
thofe lands or houfes, or an office relating to thofe jewels. In
fhort, as the logicians {peak, corporeal hereditaments are the fub-
{tance, which may be always feen, always handled : incorporeal
hereditaments are but a fort of accidents, which inhere in and are
{upported by that fubftance; and may belong, or not belong to it,
without any vifible alteration therein. Their exiftence is merely
in idea and abftracted contemplation; though their effects and pro-
fits may be frequently obje&s of our bodily fenfes. And indeed,
if we would fix a clear notion of an incorporeal hereditament,
we muft be careful not to confound together the profits produ-
ced, and the thing, or hereditament, which produces them. An
annuity, for inftance, is an incorporeal hereditament : for though
the money, which is the fruit or product of this annuity, is
doubtlefs of a corporeal nature, yet the annuity itfelf, which
produces that money, is a thing invifible, has only a mental exif-
tence, and cannot be delivered over from hand to hand. So tithes,

- 4 Co. Litt. 19, zo.

if
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if we confider the produce of them, as the tenth fheaf or tenth
lamb, feem to be completely corporeal ; yet they are indeed in-
corporeal hereditaments: for they, being merely a contingent
right, collateral to and ifluing ou¢ of lands, can never be the
object of fenfe: they are neither capable of being fhewn to the
eye, nor of being delivered into bodily poflefiion.

INcorRPORE AL hereditaments are principally of ten forts ;
advowfons, tithes, commons, ways, offices, dignities, franchifes,.
corodies or penfions, annuities, and rents.

I. ApbvowsoN is the right of prefentation to a church, or
ecclefiaftical benefice. Advowlon, advacatio, fignifies in clientelam
recipere, the taking into protection ; and therefore is fynonymous
with patronage, pationatus: and he who has the right of ad-
vow(on is called the patron of the church. For, when lords of
manors firft built churches on their own demefnes, and appointed
the tithes of thofe manors to be paid to the officiating minifters,.
which before were given to the clergy in common (from whence,
as was formerly mentioned °, arofe the divifion of parithes) the
lord, who thus built a church, and endowed it with glebe or
land, had of common right a power annexed of nominating {uch
minifter as he pleafed (provided he were canonically qualified) to
officiate in that church of which he was the founder, endower,,
maintainer, or, in one word, the patron °.

TH1s inftance of an advowfon will completely illuftrate the
nature of an incorporeal hereditament. It is not itfelf the bodily
poffeflion of the church and it’s appendages; but it is a right to
give fome other man a title to fuch bodily poflfeffion. The ad-
vowf{on is the object of neither the fight, nor the touch ; and yet
it perpetually exifts in the mind’s eye, and in contemplation of
law. It cannot be delivered from man to man by any vifible bo-

> Vol. 1. pag. 109. alfo to have been allowed in the emp:ire.
¢ This original of the jus patronatus, by Now.56. t.12.¢. 2. Now. 118, . 23.
building and endowing the church, appears
dily
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dily transfer, nor can corporal pofieflion be had of it. If the pa-
tron takes corporal poflefiion of the church, the church-yard, the
glebe or the like, he intrudes on another man’s property; for to
thefe the parfon has an exclufive right.. The patronage can there-
fore be only conveyed by operation of law, by verbal grant, either
oral or written, which is a kind of invifible, mental transfer :
and being fo vefted, it lies dormant and unnoticed, till occafion
calls it forth; when it produces a vifible, corporeal fruit, by in-
titling fome clerk, whom the patron fhall pleafe to nominate, to
enter and receive bodily pofleflion of the lands and tenements of
the church.

ApvowsoNs are either advowfons appendant, or advowfons
in grofs. Lords of manors being originally the only founders,
and of courfe the only patrons, of churches?, the right of pa-

tronage or prefentation, fo long as it continues annexed to the
poﬁe{ﬁan of the manor, as fome have done from the foundation

of the church to this day, is called an advowfon appendant®: and
it will pafs, or be conveyed, together with the manor, as inci-
dent and appendant thereto, by a grant of the manor only, with-
out adding any other words . But where the property of the ad-
vow{on has been once {eparated from the property of the manor,
by legal conveyance, it is called an advowfon in grofs, or at large,
and never can be appendant any more; but is for the future an-
nexed to the perfon of it’s owner, and not to his manor or lands®.

ApvowsonNs are alfo either prefentative, collative, or dona-
tive™. An advowf{on prefentative is where the patron hath a right
of prefentation to the bithop or ordinary, and moreover to de-
mand of him to inftitute his clerk, if he find him canonically
qualified : and this is the moft ufual advowfon. An advowfon
collative is where the bifhop and patron are one and the fame
perfon : in which cafe the bithop cannot prefent to himfelf ; but

¢ Co. Litt, 11g. &8 lbid. 120.
¢ Jbid. 121. b Jbid.
¥ Ibid.507.

he
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he does, by the one act of collation, or conferring the benefice,
the whole that is done in common cafes, by both prefentation
and inftitution. An advowfon donative is when the king, or any
fubje by his licence, doth found a church or chapel, and or-
dains that it fhall be merely in the gift or difpofal of the patron ;
fubje& to his vifitation only, and not to that of the ordinary; and
vefted abfolutely in the clerk by the patron’s deed of donation,
without prefentation, inftitution, or induéion®. This is faid to
have been antiently the only way of conferring ecclefiaftical be-
nefices in England ; the method of inftitution by the bifhop not
being eftablifhed more early than the time of arch-bifhop Becket
in the reign of Henry I1*. And therefore though pope Alexan-
der III', in a letter to Becket, feverely inveighs againft the prava
confuetudo, as he calls it, of inveftiture conferred by the patron
only, this however thews what was then the common ufage.
Others contend, that the claim of the bifhops to inftitution is
as old as the firft planting of chriftianity in this ifland ; and in
proof of it they allege a letter from the Englith nobility, to the
pope in the reign of Henry the third, recorded by Matthew Paris™,
which fpeaks of prefentation to the bithop as a thing immemo-
rial. The truth feems to be, that, where the benefice was to be
conferred on a mere layman, he was firft prefented to the bifhop,
in order to receive ordination, who was at liberty to examine and
refufe him: but where the clerk was already in orders, the living
was ufually vefted in him by the fole donation of the patron; till
about the middle of the twelfth century, when the pope and his
bithops endeavoured to introduce a kind of feodal dominion over
ecclefiaftical benefices, and, in confequence of that, began to

claim and exercife the right of inftitution univerfally, as a fpecies.
of {piritual inveftiture.

How EvER this may be, if, as the law now ftands, the true
patron once waives this privilege of donation, and prefents to
the bifthop, and his clerk 1s admitted and inftituted, the advow-

' Co. Litt. 344. ! Decretal. l.3. ¢. 7. c. 3,
k Seld. tith. c. 12. §. 2. n 4. D.1239.

fon
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fon is now become for ever prefentative, and {hall never be do-
native any more. For thefe exceptions to general rules, and com-
mon right, are ever looked upon by the law in an unfavourable
view, and conftrued as ftrictly as poffible. If therefore the pa-
tron, in whom fuch peculiar right refides, does once give up that
right, the law, which loves uniformity, will interpret it to be
done with an intention of giving it up for ever; and will there-
upon reduce it to the ftandard of other ecclefiaftical livings.

II. A seconND fpecies of incorporeal hereditaments is that
of tithes; which are defined to be the tenth part of the increafe,
yearly arifing and renewing from the profits of lands, the ftock
upon lands, and the perfonal induftry of the inhabitants: the
firft {pecies being ufually called predial, as of corn, grafs, hops,
and wood”; the fecond mzxed, as of wool, milk, pigs, &c°, con-
fifting of natural products, but nurtured and preferved in part by
the care of man; and of thefe the tenth muft be paid in grofs :
the third perfonal, as of manual occupations, trades, fitheries,
and the like ; and of thefe only the tenth part of the clear gains
and profits is due F.

IT is not to be expected from the nature of thefe general
commentaries, that I fhould particularly {pecify, what things are
tithable, and what not, the time when, or the manner and pro-
portion in which, tithes are ufually due. For this I muft refer to
{uch authors as have.treated the matter in detail : and fhall only
obferve, that, in general, tithes are to be paid for every thing
that yieclds an annual-increafe, as corn, hay, fruit, cattle, poultry,
and the like; but mot for any. thing that is of the fubftance of
the earth, or is not of apnnual increafe, as ftone, lime, chalk, and
the like ; nor for creatures that are of a wild nature, or ferae na-
turae, as deer, hawks, &e¢, whofe increafe, {o as to profit the
owner, i1s not annual, but cafuald. It will rather be-our bufinefs.
to confider, 1. The original of the right of tithes. 2. In whom

" 1 Roll. Abr.635. 2 Inft 649. P 1 Roll, Abr. 656.
° Jbid. 9 2Inft. 651.

that
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that right at prefent {ubfifts. 3. Who may be difcharged, either
totally or in part, from paying them.

1. As to their original. T will not put the title of the clergy
to tithes upon any divine right; though fuch a right certainly
commenced, and I believe as certainly ceafed, with the Jewifh
theocracy. Yet an honourable and competent maintenance for
the minifters of the gofpel is, undoubtedly, jure divino ; what-
ever the particular mode of that maintenance may be. For, be-
fides the pofitive precepts of the new teftament, natural reafon
will tell us, that an order of men, who are feparated from the
world, and excluded from other lucrative profeffions, for the fake
of the reft of mankind, have a right to be furnithed with the
neceflaries, conveniences, and moderate enjoyments of life, at
their expenfe, for whofe benefit they forego the ufual means of
providing them. Accordingly all municipal laws have provided
a liberal and decent maintenance for their national priefts or cler-
gy : ours in particular have eftablifhed this of tithes, probably
in imitation of the Jewifh law : and perhaps, confidering the
degenerate ftate of the world in general, it may be more bene-
ficial to the Englith clergy to found their title on the law of the
fand, than upon any divine right whatfoever, unacknowleged and
unfupported by temporal fan&ions.

W E cannot precifely afcertain the time when tithes were firft
introduced into this country. Poffibly they were cotemporary
with the planting of chriftianity among the Saxons, by Auguftin
the monk, about the end of the fixth century. But the firft
mention of them, which I have met with in any written Eng-
Iifh law, 1s in a conftitutional decree, made in a {ynod held
A. D. 786", wherein the payment of tithes in general is ftrong-
ly enjoined. This canon, or decree, which at firft bound not
the laity, was effeCtually confirmed by two kingdoms of the hep-
tarchy, in their parliamentary conventions of eftates, refpe@ive-

f Selden, c. 8. §. 2.
Vou.lIl. D ly
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ly confifting of the kings of Mercia and Northumberland, the
bifhops, dukes, fenators, and people. Which was a few years
later than the time that Charlemagne eftablithed the payment of
them in France® and made that famous divifion of them into
four parts ; one to maintain the edifice of the church, the fecond

to fupport the poor, the third the bifthop, and the tourth the pa-
rochial clergy ‘.

T H E next authentic mention of them is in the foedus Edward:
et Guthruni ; or the laws agreed upon between king Guthrun the
Dane, and Alfred and his fon Edward the elder, fucceflive kings
of England, about the year goo. This was a kind of treaty be-
tween thofe monarchs, which may be found at large in the Anglo-
Saxon laws"; wherein it was neceflary, as Guthrun was a pagan,
to provide for the fubfiftence of the chriftian clergy under his
dominion ; and, accordingly, we find" the payment of tithes not
only enjorned, but a penalty added upon non-obfervance: which
law is feconded by thofe of Athelftan*, about the year g30. And
this is as much as can certainly be traced out, with regard to their
legal original.

3. WE are next to confider the perfons to whom they are due.
And upon their firft introduction (as hath formerly been obferved?)
though every man was obliged to pay tithes in general, yet he
might give them to what priefts he pleafed*; which were called
arbitrary confecrations of tithes: or he might pay them into the
hands of the bithop, who diftributed among his diocefan clergy
the revenues of the church, which were then in common®. But,
when diocefes were divided into parifhes, the tithes of each pa-
rith were allotted to it’s own particular minifter ; firft by com-
mon confent, or the appointments of lords of manocrs, and after-
wards by the written law of the land®.

* 4. D. 778. * cap. 1.
t Book I. ch. 11. Seld. c. 6. §. 7. Sp. Y Book I. Introd. §. 4.
of laws, b. 31. c. 12, » 2 Inft. 646. Hob. 296.
" Wilkins, pag. 51. * Seld. ¢ 9. §. 4.
¥ cap. 6. » LL, Edgar. ¢. 1 & 2. Canut. ¢. 11.

How-~
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How E VER, arbitrary confecrations of tithes took place again
" afterwards, and became in general ufe till the time of king John®.
Which was probably owing to the intrigues of the regular clergy,
or monks of the Beneditine and other rules, under arch-bifthop
Dunftan and his fucceflors; who endeavoured to wean the people
from paying their dues to the fecular or parochial clergy, (a much
more valuable fet of men than themfelves) and were then in
hopes to have drawn, by fan&imonious pretences to extraordinary
purity of life, all ecclefiaftical profits to the coffers of their own
focieties. And this will naturally enough account for the num-
ber and riches of the monafteries and religious houfes, which
were founded in thofe days, and which were frequently endowed
with tithes. For a layman, who was obliged to pay his tithes
fomewhere, might think it good policy to eret an abbey, and
there pay them to his own monks; or grant them to fome abbey
already eretted; fince for this dotation, which really coft the

patron little or nothing, he might, according to the {uperftition
of the times, have mafles for ever fung for his foul. But, in
procefs of years, the income of the poor laborious parifh priefts
being f{candaloufly reduced by thefe arbitrary confecrations of
tithes, it was remedied by pope Innocent the third ¢ about the year
1200 in a decretal epiftle, fent to the arch-bithop of Canterbury,
and dated from the palace of Lateran : which has occafioned fir
Henry Hobart and others to miftake it for a decree of the coun-
cil of Lateran held 4. D. 1179, which only prohibited what was
called the infeodation of tithes, or their being granted to mere
laymen ©; whereas this letter of pope Innocent to the arch-bithop
enjoined the payment of tithes to the parfons of thé refpective
parifhes where every man inhabited, agreeable to what was af-
terwards direCted by the fame pope in other countries’. This
epiftle, fays fir Edward Coke®, bound not the lay fubjeés of this
realm; but, being reafonable and juft (and, he might have added,

¢ Selden. c. 11, ¥ Ibid; c.'26.
“ Opera Innocent. I11, tom. 2. pag. 432. & 2z Inft. 641.
* Decretal, 1, 3. £.30. ¢ 10,
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being correfpondent to the antient law) it was allowed of, and fo
became /ex terrae. ‘This put an effectual ftop to all the arbitrary
confecrations of tithes ; except fome footfteps which ftill continue
in thofe portions of tithes, which the parfon of one parith hath,
though rarely, a right to claim in another : for it 1s now univer-
fally held , that tithes are due, of common right, to the parfon
of the parifh, unlefs there be a fpecial exemption. This parfon of
the parith, we have formerly feen’, may be either the acual in-
cumbent, or elfe the appropriator of the benefice : appropriations
being a method of endowing monafteries, which feems to have
been devifed by the regular clergy, by way of fubftitution to ar-
bitrary confecrations of tithes .

3. WE obferved that tithes are due to the parfon of common
right, unlefs by fpecial exemption : let’us therefore fee, thirdly,
who may be exempted from the payment of tithes, and how.
Lands, and their occupiers, may be exempted or difcharged
from the payment of tithes, either in part or totally, firft, by a
real compofition; or, fecondly, by cuftom or prefcription.

FirsT, a real compofition is when an agreement is made be-
tween the owner of the lands, and the parfon or vicar, with the
confent of the ordinary and the patron, that fuch lands fhall for
the future be difcharged from payment of tithes, by reafon of
fome land or other real recompence given to the parfon, in lieu
and fatisfaCtion thereof'. 'This was permitted by law, becaufe it
was fuppofed that the clergy would be no lofers by fuch compo-
fition ; fince the confent of the ordinary, whofe duty it is to take
care of the church in general, and of the patron, whofe intereft
it is to protect that particular church, were both made necefiary
to render the compofition effe€tual: and hence have arifen all fuch
compofitions as exift at this day by force of the common law. But,
experience fhewing that even this caution was ineffe&ual, and

b Regift. 46. Hob. 296, his royal prerogative, has a right to all the

i Book I. pag. 37z. tithes. See book I. pag.110.

* In extraparochial places the king, by ! 2Inft. 490. Regift, 38. 13 Rep. 4Di1
tne
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the pofleflions of the church being, by this and other means,
every day diminithed, the difabling ftatute 13 Eliz. c.10. was
made ; which prevents, among other {piritual perfons, all parfons
and vicars from making any conveyances of the eftates of their
churches, other than for three lives or twenty one years. So that
now, by virtue of this ftatute, no real compofition made fince the
13 Eliz. ‘is good for any longer term than three lives or twenty
one years, though made by confent of the patron and ordinary :
which has indeed effeCtually demolifthed this kind of traffick ;

fuch compofitions being now rarely heard of, unlefs by authority
of parliament.

SecoNDLY, adifcharge by cuftom or prefcription, is where
time out of mind fuch perfons or fuch lands have been, either
partially or totally, difcharged from the payment of tithes. And
this immemorial ufage is binding upon all parties, as it 1s in 1t’s
nature an evidence of univerfal confent and acquiefcence; and
with reafon fuppofes a real compofition to have been formerly

made. This cuftom or prefcription is either de mods decimandi, or
de non decimando.

A modus decimandi, commonly called by the fimple name of a
modus only, is where there is by cuftom a particular manner of
tithing allowed, different from the general law of taking tithes
in kind, which are the actual tenth part of the annual increafe.
This 1s fometimes a pecuniary compenfation, as twopence an.
acre for the tithe of land : fometimes it is a compenfaticn in
work and labour, as that the parfon fhall have only the twelfth
cock of hay, and not the tenth, in confideration of the owner’s
making it for him : fometimes, in lieu of a large quantity of
crude or imperfect tithe, the parfon fhall have a lefs quantity,
when arrived to greater maturity, as a couple of fowls in lieu of
tithe eggs; and the like. Any means, in fhort, whereby the
general law of tithing 1s altered, and a new method of taking
them is introduced, 1s called a modus decimandi, or {fpecial manner

of tithing.
To
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T o make a good and f{ufficient modus, the following rules muft
be obferved. 1. It muft be cerzain and mvariable™, for payment
of different fums wiil prove it to be no modus, that is, no origi-
nal real compofition; becaufe that muft have been one and the
fame, from it’s firft original to the prefent time. 2. The thing
given, in lieu of tithes, muft be beneficial to the parfon, and not
for the emolument of zbird perfons only™: thus a modus, to repair
the church in lieu of tithes, is not good, becaufe that is an ad-
vantage to the parith only; but to repair the chancel is a good
modus, for that is an advantage to the parfon. 3. It muft be
{fomething different from the thing compounded for °: one load of
hay, in lieu of 4/ tithe hay, is no good modus: for no parfon
would, ébona fide, make a compofition to receive lefs than his due
in the fame fpecies of tithe; and therefore the law will not fup-
pofe it poflible for fuch compofition to have exifted. 4. One
cannot be difcharged from payment of one fpecies of tithe, by
paying a modus for another?. Thus a modus of 1d. for every
milch cow will difcharge the tithe of m/ch kine, but not of bar-
ren cattle : for tithe is, of common right, due for both; and
therefore a modus tor one fhall never be a difcharge for the other.
5. The recompence muft be in it’s nature as durable as the tithes
difcharged by it; that is, an inheritance certain ®: and therefore
a modus that every inhabitant of a houfe fhall pay 44. a year, in
lieu of the owner’s tithes, is no good modus; for poflibly the
houfe may not be inhabited, and then the recompence will be
loft. 6. The modus muit not be too large, which in law is called
a rank modus : as if the real value of the tithes be 6o/ per an-
num, and a modus 1s {fuggefted of 40/. this modus will not be
good; though one of 40s. might have been valid™. For, in thefe
cafes of prefcriptive or cuftomary modus’s, the law fuppofes an
original real compofition to have been regularly made; which
being loft by length of time, the immemorial ufage is admitted

m j Keb. 602, * Cro. Eliz. 446. .Sa]kf 657,
® 1 Roll. Abr. 649. 2P WL 463,
¢ 1 Lev. 179, * 11 Mod. 6o.

as
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as evidence to fhew that it once did exift, and that from thence
fuch ufage was derived. Now time of memory hath been long
ago afcertained by the law to commence from the reign of Richard
the firft *; and any cuftom may be deftroyed by evidence of it’s
non-exiftence in any part of the long period from his days to the
prefent : wherefore, as this real compofition is fuppofed to have
been an equitable contract, or the full value of the tithes, at the
time of making it, if the modus {et up is fo rank and large, as
that it beyond difpute exceeds the value of the tithes in the time
of Richard the firft, this modus is felo de fe and deftroys itfelf.
For, as it would be deftroyed by any direét evidence to prove it's
non-exiftence at any time fince that aera, fo alfo it is deftroyed by
carrying in itfelf this internal evidence of a much later original.

A PRESCRIPTION de non decimando 1s a claim to be entirely
difcharged of tithes, and to pay no compenfation in licu of them.
Thus the king by his prerogative is difcharged from all tithes".
So a vicar fhall pay no tithes to the re¢tor, nor the rector to the
vicar, for ecclefia decimas non Jfolvit ecclefrae®. But thefe privileges
are perfonal to both the king and the clergy ; for their tenant or
lefice {hall pay tithes of the fame land, though in their own oc-
cupation it is not tithable. And, generally fpeaking, it is an ef-
tablithed rule, that in /ey hands, modus de non decimando nen va-
let ¥. But {piritual perfons or corporations, as monafteries, ab-
bots, bifhops, and the like, were always capable of having their
lands totally difcharged of tithes, by various ways*: as, 1. By
real compofition: 2. By the pope’s bull of exemption: 3. By
unity of pofiefflion ; as when the re€tory of a parith, and lands in
the fame parifh, both belonged to a religious houfe, thofe lands

* This rale was adopted, when by the memory fhould ftill continue to be reckon-

fatute of Weftm, 1. (3Edw.I. c. 39.) the ed from an aera fo very antiquated. Sce
reign of Richard I. was made the time of 2 Roll. Abr. 269. pl. 16.

Kmitation in a writ of right. But; fince by  * Cro, Eliz. 511,

the ftatute 32 Hen. VIIIL. c. 2. this period ® 1bid. 479.

(in a writ of ri_ht) hath been very rationally w Ibid. 511,

reduced to fixty years, it feems unaccount- * Hob. 309. Cro. Jac. 308.

able, that the date of legal prefcriptian or
V' E€rc
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were difcharged of tithes by this unity of pofiefiion : 4. By pre-
{cription ; having never been liable to tithes, by being always in
{piritual hands: §. By virtue of their order; asthe knights tem-
plars, ciftercians, and others, whofe lands were privileged by the
pope with a difcharge of tithes’. Though, upon the diflfolution
of abbeys by Henry VIII, moft of thefe exemptions from tithes
would have fallen with them, and the lands become tithable a-
oain; had they not been fupported and upheld by the ftatute
31 Hen. VIHI. ¢c. 13. which enacts, that all perfons who fhould
come to the poffefiion of the lands of any abbey then diffolved,
(hould hold them free and difcharged of tithes, in as large and
ample a manner as the abbeys themfelves formerly held them.
And from this original have {prung all the lands, which, being
in lay hands, do at prefent claim to be tithe-free : for, if a man
can thew his lands to have been fuch abbey lands, and alfo im-
memorially difcharged of tithes by any of the means before-men-
tioned, this is now a good prefcription de non decimando. But he
muft thew both thefe requifites : for abbey lands, without a {pe-
cial ground of difcharge, are not difcharged of courfe; neither
will any prefcription de non decimando avail in total difcharge of
tithes, unlefs it relates to fuch abbey lands.

III. ComMmon, or right of common, appears from it’s very
definition to be an incorporeal hereditament: being a profit
which a man hath in the land of another; as to feed his beafts,
to catch fith, to dig turf, tocut wood, or the like*. And hence
common is chiefly of four forts; common of pafture, of pifcary,
of turbary, and of eftovers.

1. ComMmoN of pafture is a right of feeding one’s beafts on
another’s land; for in thofe wafte grounds, which are ufually
called commons, the property of the foil is generally in the lord
of the manor; as in common fields it is in the particular tenants.
This kind of common is either appendant, appurtenant, becaufe
of vicinage, or in grofs®.

y 2 Rep. 44. Seld. tith. c. 13. §. 2. t Co. Latt. 122,
= Finch, law. 157, CoMMON
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Co MM o0 N appendant is a right, belonging to the owners or
occupiers of arable land, to put commonable beafts upon the
lord’s wafte, and upon the lands of other perfons within the fame
manor. Commonable beafts are either beafts of the plough, or
fuch as manure the ground. This is a matter of moft univerfal
right ; and it was eriginally permitted ®, not only for the encou-
ragement of agriculture, but for the neceflity of the thing. For,
when lords of manors granted out parcels of land to tenants, for
fervices either done or to be done, thefe tenants could not plough
or manure the land without beafts; thefe beafts could not be

fuftained without pafture ; and pafture could not be had but in
- the lord’s waftes, and on the uninclofed fallow grounds of them-
{elves and the other tenants. The law therefore annexed this
right of common, as infeparably incident, to the grant of the
lands; and this was the original of common appendant : which
obtains in Sweden, and the other northern kingdoms, much in

the fame manner as in England . Common appurtenant is where
the owner of land has a right to put in other beafts, befides fuch
as are generally commonable; as hogs, goats, and the like, which
neither plough nor manure the ground. This, not arifing from
the neceflity of the thing, like common appendant, is therefore
not of commen right; but can only be claimed by immemorial
ufage and prefcription®, which the law efteems fufficient proof
of a fpecial grant or agreement for this purpofe. Common de-
caufe of wictnage, or neighbourhood, is where the inhabitants of
two townfhips, which lie contiguous to each other, have ufually
intercommoned with one another ; the beafts of the one ftraying
mutually into the other’s fields, without any moleftation from
either. This is indeed only a permiffive right, intended to ex-
cufe what in ftri€tnefs is a trefpafs in both, and to prevent a mul-
tiplicity of {uits: and therefore either townfhip may enclofe and
bar out the other, though they have intercommoned time out of
mind. Neither hath any perfon of one town a right to put his

b 2 Inft. 86. 4 Co. Litt. 122,
¢ Stiernh. de_jure Suconum. I, 2, ¢. 6.

Voull E beafts
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beafts originally into the other’s common ; but if they efcape, and
ftray thither of themfelves, the law winks at the trefpafs®. Com-
mon in grofs, or at large, is fuch as is neither appendant nor ap-
purtenant to land, but is annexed to a man’s perfon; being
granted to him and his heirs by deed : or it may be claimed by
prefcriptive right, as by parfon of a church, or the like corpora-
tion fole. This is a feparate inheritance, entirely diftint from

any landed property, and may be vefted in one who has not a foot
of ground in the manor.

Avrvr thefe fpecies, of pafturable common, may be and ufually
are limited as to number and time ; but there are alfo commons
without ftint, and which laft all the year. By the ftatute of Mer-
ton however, and other {fubfequent ftatutes’, the lord of a manor
may enclofe {o much of the wafte as he pleafes., for tillage or
woodground, provided he leaves common fufficient for fuch as are
entitled thereto. This enclofure, when juftifiable, is called in law
““ approving ;" an antient expreflien fignifying the fame as ““ im-
¢« proving &.” The lord hath the fole intereft in the foil ; but the
intereft of the lord and commeoner, in the common, are looked
upon in law as mutual. They may both bring altions for damage
done, either againft ftrangers, or each other; the lord for the
public injury, and each commoner for his private damage ™.

2, 3. CoM M oN of pifcary is a liberty of fifhing in another
man’s waters ; as common of turbary is a liberty of digging turf
upon another’s ground *. There is alfo a common of digging for
coals, minerals, ftones, and the like. All thefe bear a refemb-
lance to common of pafture in many refpets; though in one
point they go much farther: common of pafture being only a
right of feeding on the herbage and vefture of the foil, which
renews annually ; but common of turbary, and the reft, are a

right of carrying away the very foil itfelf.

¢ Co. Litt. 122. t 2 Inft. 474.
f 20Hen. 1II. c.4. 29 Geo, II, c. 36. » 9 Rep. 113.
and 31 Geo, 1I. c. 41. i Co. Litt. 122,

4. Co M-
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4. CoM MoN of eftovers (from effoffer, to furnifh) is a liberty
of taking neceflary wood, for the ufe or furniture of a houfe or
farm, from off another’s eftate. The Saxon word, bofe, 1s of the
fame fignification with the French ¢ffovers; and therefore houfe-
bote is a fufficient allowance of wood, to repair, or to burn in,
the houfe ; which latter is fometimes called fire-bote : plough-
bote and cart-bote are wood to be employed in making and re-
pairing all inftruments of hufbandry: and hay-bote or hedge-bote
is wood for repairing of hays, hedges, or fences. Thefe botes or
eftovers muft be reafonable ones; and fuch any tenant or leflfee
may take off the land let or demifed to him, without waiting for
any leave, aflignment, or appointment of the leflor, unlefs he be
reftrained by fpecial covenant to the contrary .

THESE feveral {pecies of commons do all originally refult
from the fame neceflity as common of pafture; viz. for the main-
tenance and carrying on of hufbandry : common of pifcary being
given for the {uftenance of the tenant’s family ; common of tur-
bary and fire-bote for his fuel ; and houfe-bote, plough-bote,
cart-bote, and hedge-bote, for repairing his houfe, his inftru-
ments of tillage, and the neceffary fences of his grounds.

IV. A FouRrTH {pecies of incorporeal hereditaments is that
of ways; or the right of going over another man’s ground. I
{peak not here of the king’s highways, which lead from town to
town ; nor yet of common ways, leading from a village into the
fields; but of private ways, in which a particular man may have
an intereft and a right, though another be owner of the foil.
This may be grounded on a {pecial permiffion; as when the
owner of the land grants to another a liberty of pafling over his
grounds, to go to church, to market, or the like: in which cafe
the gift or grant is particular, and confined to the grantee alone ;
it dies with the perfon ; and, if the grantee leaves the country,
he cannot affign over his right to any other; nor can he juftify

k Co. Litt. 41.
E 2 taklng
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taking another perfon in his company'. A way may be alfo by
prefcription ; ‘as if all the owners and occupiers of fuch a farm
have immemorially ufed to crofs another’s ground : for this im-
memorial ufage fuppofes an original grant, whereby a right of
way thus appurtcnant to land may clearly be created. A right of
way may alfo arife by a¢t and operation of law : for, if a man
grants me a piece of ground in the middle of his field, he at the
fame time tacitly and impliedly gives me a way to come at it ; and
I may crofs his land for that purpofe without trefpafs ™. For when
the law doth give any thing to one, it giveth impliedly whatfoever
1s neceflary for enjoying the fame®. By the law of the twelve tables
at Rome, where a man had the right of way over another’s land,
and the road was out of repair, he who had the right of way might
go over any part of the land he pleafed : which was the efta-
blifhed rule in public as well as private ways. And the law of
England, in both cafes, {eems to correfpond with the Roman °.

V. OrricEes, which are a right to exercife a public or pri-
vate employment, and the fees and emoluments thereunto belong-
ing, are alfo incorporeal hereditaments : whether public, as thofe
of magiftrates ; or private, as of bailiffs, receivers, and the like.
For a man may have an eftate in them, either to him and his
heirs, or for life, or for a term of years, or during pleafure only :
fave only that offices of public truft cannot be granted for a term
of years, efpecially if they concern the adminiftration of juftice,
for then they might perhaps veft in executors or adminiftrators ®.
Neither can any judicial office be granted in reverfion ; becaufe,
though the grantee may be able to perform it at the time of the
grant, yet before the office falls he may become unable and in-
fufficient : but miniflerial offices may be fo granted?; for thofe
may be executed by deputy. Alfo, by ftatute 5 and 6 Edw. VL
c. 16. no public office fhall be fold, under pain of difability to
difpofe of or hold it. For the law prefumes that he, who buys an

! Finch. law. 31. | 2 Show. 28. 1 Jon. 2g97.
m lbid. 63. P g Rep. 97.
2 Co. Laitt. 56. % 11 Rep. 4.

* Lord Raym. 725. 1 Brownl. 212, office,
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office, will by bribery, extortion, or other unlawful means, make
his purchafe good, to the manifeft detriment of the public.

VI. DicN1TI1ESs bear a near relation to offices. Of the na-
ture of thefe we treated at large in the former book " : it will
therefore be here fufficient to mention them as a {pecies of incor-
poreal hereditaments, wherein a man may have a propeérty or eftate.

VII. FRANCHISES are a feventh {pecies. Franchife and li-
berty are ufed as fynonymous terms : and their definition is*, a
royal privilege, or branch of the king’s prerogative, f{ubfifting in
the hands of a {ubje&. Being therefore derived from the crown,
they muft arife from the king’s grant; or, in fome cafes, may be
held by prefcription, which, as has been frequently faid, prefup-
pofes a grant. 'The kinds of them are various, and almoft infi-
nite : I will here briefly touch upon fome of the principal ; pre-
mifing only, that they may be vefted in either natural perfons or
bodies politic ; in'one man, or in many : but the fame identical
franchife, that has before been granted to one, cannot be beftowed
on another ; for that would prejudice the former grant .

T o be a county palatine is a franchife, vefted in a number of
perfons. It is likewife a franchife for a number of perfons to be
mcorporated, and fubfift as a body politic, with a power to main-
tain perpetual fucceffion and do other corporate a&ts: and each.
individual member of fuch corporation is alfo faid to have a fran-
chife or freedom. Other franchifes are, to hold a court leet: to
have a manor or lordfthip; or, at leaft, to have a lordfhip para-
mount : to have waifs, wrecks, eftrays, treafure-trove, royal fifh,
forfeitures, and deodands : to have a court of one’s own, or liber-
ty of holding pleas, and trying caufes: to have the cognizance
of pleas; whichis a ftill greater liberty, being an exclufive right,
fo that no other court fhall try caufes arifing within that jurif-
dition-: to have a bailiwick, or liberty exempt from the fheriff-
of the county, wherein the grantee only, and his officers, are to.

* See Book I. ch. 12, t 2 Roll. Abr; 191, Keilw. 196.
* Finch, L, 164, exXe-.
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execute all procefs : to have a fair or market ; with the right of
taking toll, either there or at any other public places, as at
bridges, wharfs, and the like.; which tolls muft have a reafon-
able caufe of .commencement, .(as in confideration of repairs, or
the like) elfe ‘the franchife is illegal and void*: or, laftly, to

-have a foreft, chafe, park, warren, or fithery, endowed with pri-

vileges of royalty ; which fpccu:s of franchife may require 2
.more minute difcuffion.

Asto a foreff : this, in the hands of a fubje&, is properly
'the fame thing with a chafe; being fubjet to the common law,
.and not to.the foreft laws®. But a cba/e differs from a park, in
that it is not enclofed, and alfo in that a man may have a chafe
in another man’s ground as well as his own ; being indeed the
diberty of keeping beafts of chafe or royal game therein, pro-
teCted even from .the owner of the land, with a power of hunt-
ing them thereon. A parZ is an enclofed chafe, extending only
cover a man’s own grounds. The word paré indeed properly fig-
nifies any enclofure; bnt yet it is not every field or common,
wwhich a gentleman pleafes to furround with a wall or paling, and
to ftock with a herd of deer, that is thereby conftituted a legal
park.: for the king’s grant, or at leaft immemorial prefcription,
1s neceflary to make it fo*. Though now the difference between
a real park, and {uch enclofed grounds, is in many refpe&ts not
wery material: only that it is unlawful at .common law for any
perfon to kill any beafts of park or chafe*, except fuch as pof-
{efs thefe franchifes of foreft, chafe, or park. Free-warren is
a fimilar franchife, ere&ed for prefervation or cuftody (which the
word fignifies) of beafts and fowls of warren?; which, being
ferae naturae, every one had a natural right ¢o kill as he could :

U 2 Inft. 220. wolf, and in a word, all wild ‘beafts of
* 4 Inft. 314. venary or hunting (Co. Litt. 233.)
¥ Co. Litt, 233. 2 Inft..199. 11 Rep. 86. Y The beafts are hares, conies, and roes :
* Thefe are properly buck, doe, fox, the fowls are either campefires, as partridges,
martin, and roe ; .but in.a common and le- rails, and quails; or fluefires, as wood-
gal fenfe extend likewife to all the beafts of cocks and pheafants ; or aguatiles, as mal-
_the foreft : which, befides the other, are lards and herons. (Jé:/d.)
seckoned to be hart, hind, hare, boar, and but
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but upon the introduction of the foreft laws at the Norman con-
queit, as will be thewn hereafter, thefe animals being looked
upon as royal game and the fole property of our favage monarchs,
this franchife of free-warren was invented to prote& them ; by
giving the grantee a fole and exclufive power of killing fuch
game, fo far as his warren extended, on condition of his pre-
venting other perfons. A man therefore that has the franchife.
of warren, is in reality no more than a royal game-keeper : but
no man, not even a lord of a manor, could by common law juftify
{porting on another’s foil, or even on his own, unlefs he had the-
liberty of free-warren®. This franchife is almoft fallen into dif-
regard, fince the new ftatutes for preferving the game; the name
being now chiefly preferved in grounds that are fet apart for
breeding hares and rabbets. There are many inftances of keen.
{portfmen in antient times, who have fold their eftates, and re--
ferved the free-warren, or right of killing game, to themfelves;:
by which means it comes to pafs that a man and his heirs have.
fometimes free-warren over another’s ground®. A free fifbery, .
or exclufive right of fifthing in a public river, is alfo a royal fran-
chife ; and 1s confidered as fuch in all countries where the feodal .
polity has prevailed®: though the making fuch grants, and by
that means appropriating what feems to be unnatural to reftrain,
the ufe of running water, was prohibited for the future by king
John’s great charter, and the rivers that were fenced in his time
were directed to be laid open, as well as the forefts to be dif--
afforefted . This opening was extended, by the fecond¢ and
third © charters of Henry III, to thofe alfo that were fenced under.
Richard I; fo that a franchife of free fithery ought now to be at
leaft as old as the reign of Henry II. This differs from a feveral
fithery ; becaufe he that has a feveral fithery muft alfo be the
owner of the foil, which in a free fithery is not requifite. It
differs alfo from a common of pifcary before-mentioned, in that

* Salk. 637. € cap. 47. edit. Oxon,
* Bro. Abr. tit. Warren. 3. ¢ cap. 20.

® Seld. Mar. clauf. I 24. Dufrefne. V, ¢ 9 Hen. 1II. c. 16.
503. Crag. de Jur feod. 1l. 8. 15.

the



AQ Zhe Ri1GcgHTS Boox IL

the free fithery 1s an exclufive right, the common of pifcary is
not fo: and therefore, in a free fithery, a man has a property in
the fith before they are caught ; ina common of pifcary, not till
afterwards’. Some indeed have confidered a free fithery not as
a royal franchife, but merely as a private grant of a liberty to fith
in the feveral fithery of the grantor®. But the confidering fuch
right as originally a flower of the prerogative, till reftrained by
magna carta, and derived by royal grant (previous to the reign
of Richard I.) to fuch as now claim it by prefcription, may re-
move fome difficulties in refpet to this matter, with which our
books are embarafled.

VIII. Coro DIESs are a right of fuftenance, or to receive
certain allotments of vi¢tual and provifion for one’s maintenance”.
In lieu of which (efpecially when due from ecclefiaftical perfons)
a penfion or fum of money is fometimes {ubftituted . And thefe
may be reckoned another {pecies of incorporeal hereditaments;
though not chargeable on, or iffuing from, any corporeal inhe-

ritance, but only charged on the perfon of the-owner in refpe
of fuch his inheritance. To thefe may be added,

IX. ANNviTI1ES, which are much of the fame nature ;
only that thefe arife from temporal, as the former from fpiritual,
perfons. An annuity is a thing very diftin& from a rent-charge,
with which it is frequently confounded : a rent-charge being 2
burthen impofed upon and ifluing out of /ands, whereas an annuity
is a yearly fum chargeable only upon the perfon of the grantorJ.
Therefore, if a man by deed grant to another the fum of 20/ per
annum, without exprefling out of what lands it f{hall iffue, no
land at all fhall be charged with it; but it is a mere perfonal
annuity : which is of fo little account in the law, that, if grant-
ed to-an eleemofynary corporation, it is not within the ftatutes
of mortmain®; and yet a man may have a real eftate in it,
though his fecurity is merely perfonal.

f F.N.B.88. Salk. 637. i See Book I. ch. 8.
€ 2 Sid. 8. I Co.. Litt. 144.
® Finch. L. 162. k Ibid. 2, X. RENTs
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X. RENTs are the laft {pecies of incorporeal hereditaments.
The word, rent, or render, reditus, fignifies a compenfation, or
return; it being in the nature of an acknowlegement given for
the pofleflion of fome corporeal inheritance'. It is defined to be
a certain profit iffuing yearly out of lands and tenements corpo-
real. It muft be a profit; yet there is no occafion for it to be, as
it ufually is, a fum of money: for fpurs, capons, horfes, corn,
and other matters may be rendered, and frequently are rendered,
by way of rent™. It may alfo confift in fervices or manual ope-
rations ; as, to plough fo many acres of ground, to attend the
king or the lord to the wars, and the like; which fervices in
the eye of the law are profits. This profit muft alfo be certain ;
or that which may be reduced to a certainty by either party.
It muft alfo iflue yearly ; though there is no occafion for it
to iffue every fucceflive year; but it may be referved every fe-
cond, third, or fourth year": yet, as it is to be produced out
of the profits of lands and tenements, as a recompenfe for
being permitted to hold and enjoy them, it ought to be referved
yearly, becaufe thofe profits do annually arife and are annually
renewed. It muft ;ffue out of the thing granted, and not be part
of the land or thing itfelf; wherein it differs from an exception
in the grant, which is always of part of the thing granted®. It
muft, laftly, iffue out of lands and tenements corporeal ; that is,
from fome inheritance whereunto the owner or grantee of the
rent may have recourfe to diftrein. Therefore a rent cannot be re-
ferved out of an advowfon, a common, an office, a franchife, or
the like?. But a grant of fuch annuity or fum may operate as a
perfonal contract, and oblige the grantor to pay the money refer-
ved, or {fubjeCt him to an action of debt ?; though it doth not
aftet the inheritance, and is no legal rent in contemplation of law.

THERE are at common law * three manner of rents; rent-
fervice, rent-charge, and rent-feck. Renz-fervice 1s {o called be-

I Co. Latt. 144. ° Plowd. 13. 8 Rep. 71.
wm Jbid. 142. P Lo, Lite, 144,
v Tbid. 47. 1 [bid. 47. ¥ Lt §..2035

Yo r.1l. F —
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- caufe it hath fome corporal fervice incident to it, as at the leaft
fealty, or the feodal oath of fidelity®. For, if a tenant holds his
land by fealty, and ten fhillings rent; or by the fervice of plough-
ing the lord’s land, and five fhillings rent; thefe pecuniary rents,
being conneted with perfonal fervices, are therefore called rent-
fervice. And for thefe, in cafe they be behind, or arrere, at the
day appointed, the lord may diftrein of common right, without
referving any f{pecial power of diftrefs ; provided he hath in him-
felf the reverfion, or future eftate of the lands and tenements,
after the leafe or particular eftate of the leflee or grantee is
expired *. A rent-charge, is where the owner of the rent hath
no future intereft, or reverfion expeant in the land; as where
a man by deed maketh over to others his wdbole eftate in fee fimple,
with a certain rent payable thereout, and adds to the deed a cove-
nant or claufe of diftrefs, that if the rent be arrere, or behind,
it thall be lawful to diftrein for the fame. In this cafe the land
1s liable to the diftrefs, not of common right, but by virtue of
the claufe in the deed : and therefore it is called a rent-charge,
becaufe in this manner the land is charzed with a diftrefs for the
payment of it". Rent-feck, reditus ficcus, or barren rent, is in

effet nothing more than a rent referved by deed, but without
any claufe of diftrefs.

TueRE are alfo other fpecies of rents, which are reducible
to thefe three. Rents of gfifé are the certain eftablifhed rents of
the frecholders and antient copyholders of a manor", which can-
not be departed from or varied. Thofe of the freeholders are fre-
quently called chief rents, reditus capitales ; and both forts are in-
differently denominated gu:f rents, guzet: reditus; becaufe thereby
the tenant goes quit and free of all other fervices. When thefe
payments were referved in filver or white money, they were an-
tiently called white-rents, or blanch-farms, reditus albi*; in con-
tradiftinction to rents referved in work, grain, &¢. which were

* Co. Litt. r42. * In Scotland this kind of fmall pay-
t Litt. §.215. ment is called blench-holding, or reditus albae

" Co. Litt. 143. firmae.
v 2 Intt. 19. called
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called reditus nigri, or black-maile’. Rack-rent 1s only a rent of
the full value of the tenement, or near it. A fesfarm-rent is a
rent-charge iffuing out of an eftate in fee; of at leaft one fourth
of the value of the lands, at the time of it’s refervation®: for a
grant of lands, referving fo confiderable a rent, is indeed only .

letting lands to farm in fee fimple inftead of the ufual methods
for life or years.

THESE are the general divifions of rent; but the difference
between them (in refpect to the remedy for recovering them) is
now totally abolifhed ; and all perfons may have the like remedy
by diftrefs for rents-feck, rents of aflife, and chief-rents, as in
cafe of rents referved upon leafe *.

R EN T is regularly due and payable upon the land from whence
it iffues, if no particular place is mentioned in the refervation ®:
but, in cafe of the king, the payment muft be either to his offi-
cers at the exchequer, or to his receiver in the country®. And,
ftri¢tly, the rent is demandable and payable before the time of
funfet of the day whereon it is referved?; though fome have
thought it not abfolutely due till midnight“.

WiTH regard to the original of rents, fomething will be faid
in the next chapter: and, as to diftrefles and other remedies for
their recovery, the dotrine relating thereto, and the feveral pro-
ceedings thereon, thefe belong properly to the third part of our
commentaries, which will treat of civil injuries, and the means
whereby they are redreffed.

y 2 Inft. 19. © 4 Rep.73.

z Co. Litt, 143. 4 Anderf, 253,

2 Stat. 4 Geo. IL c. 28. € 1 Saund. 287. 1 Chan. Prec. 555.
® Co. Litt. zo1,

F 2
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CHAPTER THE FOURT H,

Ofr Tue FEODAL SYSTEM.

T 1s impoffible to underftand, with any degree of accuracy,
either the civil conftitution of this kingdom, or the laws
which regulate it’s landed property, without fome general ac-
quaintance with the nature and doérine of feuds, or the feodal
law : a fyftem f{o univerfally received throughout Europe, upwards
of twelve centuries ago, that fir Henry Spelman*® does not {cruple
to call it the law of nations in our weftern world. This chapter
will be therefore dedicated to this inquiry. And though, in the
courfe of our obfervations in this and many other parts of the
prefent book, we may have occafion to fearch pretty highly into
the antiquities of our Englith jurifprudence, yet furely no induf-
trious ftudent will imagine his time mif-employed, when he is
led to confider that the obfolete doltrines of our laws are fre-
quently the foundation, upon which what remains is eretted ;
and that it is impracticable to comprehend many rules of the mo-
dern law, in a fcholarlike fcientifical manner, without having re-
courfe to the antient. Nor will thefe refearches be altogether void
of rational entertainment as well as ufe : as in viewing the ma-
jeftic ruins of Rome or Athens, of Balbec or Palmyra, it admi-
nifters both pleafure and inftruction to compare them with the
draughts of the fame edifices, in their priftine proportion and
fplendor.

* of parhaments, §7.

THE
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THE conftitution of feuds® had it’s original from the military
policy of the northern or Celtic nations, the Goths, the Hunns,
the Franks, the Vandals, and the Lombards, who all migrating
from the fame officina gentium, as Crag very juftly entitles it*,
poured them{elves in vaft quantities into all the regions of Europe,
at the declenfion of the Roman empire. It was brought by them.
from their own countries, and continued in their refpective colo-
nies as the moft likely means to fecure their new acquifitions :
and, to that end, large diftri¢ts or parcels of land were allotted by
the conquering general to the fuperior officers of the army, and
by them dealt out again in {maller parcels or allotments to the
inferior officers and moft deferving foldiers ‘. Thefe allotments
were called feoda, feuds, fiefs, or fees; which laft appellation
in the northern languages® fignifies a conditional ftipend or re-
ward . Rewards or ftipends they evidently were ; and the con-
dition annexed to them was, that the pofleflor thould do fervice
faithfully, both at home and in the wars, to him by whom they:
were given; for which purpofe he took the juramentum fidelita-
tis, or oath of fealty®: and in cafe of the breach of this con-
dition and oath, by not performing the ftipulated fervice, or by
deferting the lord in battle, the lands were again to revert to him-:
who granted them®.

AL LoTMEN T s thus acquired, naturally engaged fuch as ac-
cepted them to defend them : and, as they all {prang from the

® See Spelman of feuds, and Wright of
tenures, per fof.

€ De jure feod. 19, 20,

¢ Wright. 7.

¢ Spelm. G/ 216.

pofition of thele northern fyllables, gl{adP, .
will give us the true etymology of the allo-
dium, or abfolute property of the feudifts ;.
as, by a fimilar combination of the latter
fyllable with the.word fe@ (which fignifies,

f Pontoppidan in his hiftory of Norway
(page 2go) obferves, that in the northern
languages ODD fignifies proprietas and all
totun. Hence he derives the 0Dhal right in
thofe countries ; and hence too perhaps is
derived the wda/ right in Finland, &¢c. (See
Mac Doual. Inft. part. 2.) Now the trani-

we have feen, a conditional reward or fti--
pend) fee0dP or feedum will denote ftipen-
diary property.

&' See this Oath explained at large in:
Feud. L. 2. 2. 7.

b Feud, 1. 2. t. 24.

{fame
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fame right of conqueft, no part could {ubfift independent of the
whole ; wherefore all givers as well as receivers were mutually
bound to defend each others poffeflions. But, as that could not
effeCtually be done in a tumultuous irregular way, government,
and to that purpofe fubordination, was neceflary. Every receiver
of lands, or feudatory, was therefore bound, when called upon
by his benefactor, or immediate lord of his feud or fee, to do all
in his power to defend him. Such benefactor or lord was like-
wife {ubordinate to and under the command of his immediate
benefactor or fuperior; and fo upwards to the prince or general
himfelf. And the feveral lords were alfo reciprocally bound, in
their refpeCtive gradations, to protect the pofifeflions they had
given. Thus the feodal connection was eftablifhed, a proper mi-
litary {fubjection was naturally introduced, and an army of feuda-
tories were always ready enlifted, and mutually prepared to muf-
ter, not only in defence of each man’s own feveral property, but
alfo in defence of the whole, and of every part of this their
newly acquired country': the prudence of which conftitution
was foon {ufliciently vifible in the ftrength and f{pirit, with which
they maintained their conquetts.

THE univerfality and early ufe of this feodal plan, among all
thofe nations which in complaifance to the Romans we ftill call
barbarous, may appear from what is recorded* of the Cimbri and
Teutones, nations ef the fame northern original as thofe whom
we have been defcribing, at their firft irruption into Italy about
a century before the chriftian aera. They demanded of the Ro-
mans, ‘“ut martius populus aliquid fibi terrae daret, quafi [flipen-
“ dium : caeterum, ut wvellet, manibus atque armis fuis wteretur.’
The fenfe of which may be thus rendered; they defired ftipen-
diary lands (that is, feuds) to be allowed them, to be held by
military and other perfonal fervices, whenever their lords fhould
call upon them. This was evidently the fame conftitution, that
difplayed itfelf more fully about feven hundred years afterwards ;
when the Salii, Burgundians, and Franks broke in upon Gaul,

i Wright. 8. k L. Florus. 1. 3. ¢. 3. h
the
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the Vifigoths on Spain, and the Lombards upon Italy, and intro-
duced with themfelves this northern plan of polity, ferving at
once to diftribute, and to protect, the territories they had newly
gained. And from hence it is probable that the emperor Alex-
ander Severus' took the hint, of dividing lands conquered from
the enemy among his generals and victorious foldiery, on condi-
tion of receiving military fervice from them and their heirs for
ever.

Sc A RcE had thefe northern conquerors eftablithed themfelves
in their new dominions, when the wifdom of their conftitutions,
as well as their perfonal valour, alarmed all the princes of Europe;
that is, of thofe countries which had formerly been Roman pro-
vinces, but had revolted, or were deferted by their old mafters,
in the general wreck of the empire. Wherefore moft, if not all,
of them thought it neceflary to enter into the fame or a fimilar
plan of policy. For whereas, before, the pofleflions of their
{ubjects were perfe&ly allodial ; (that is, wholly independent,
and held of no fuperior at all) now they parcelled out their royal
territories, or perfuaded their {fubjects to furrender u p and retake
their own landed property, under the like feodal obligation of
military fealty ™. And thus, in the compafs of a very few years,
the feodal conftitution, or the doétrine of tenure, extended itfelf
over all the weftern world. Which alteration of landed property,.
in {o very material a point, neceflarily drew after it an alteration
of laws and cuftoms : {o that the feodal laws foon drove out the
Roman, which had hitherto univerfally obtained, but now be-
came for many centuries loft and forgotten ; and Italy itfelf (as
fome of the civilians, with more fpleen than judgment, have ex-

prefled it) bellu:nas, atque ferinas, immanc/que Longobardorum leges
accepit ".

V4 Sola, quae de hoflibus capta funt, limi- *‘ per inopiam hominum wel per feneButem de/e=
“ taneis ducibus et militilus donawit; ita ut *“rerentur rura wicina barlariae, quod turpif~

““ecorum ita cffent, [i baeredes illorum militarent,  ** fimum ille ducebar.” (Zl. Lamprid. in vita
““ nec unquam ad privatos pertinerent : dicens  Alex. Severi.)

““attentius illos militatures, fi etiam [ua rura = Wright. 10.
- “defenderent. Addidit Jane bis et animalia et 2 Grawin. Orig. 1, 1. §. 139,
“ ﬁrwi, ut ps-ﬂéur colere guu’ acceperant ; ne B UT
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Bu 1 this feodal polity, which was thus by degrees eftablithed
over all the continent of Europe, feems not to have been received
in this part of our ifland, at leaft not univerfally and as a part of
the national conftitution, till the reign of William the Norman °.
Not but that it is reafonable to believe, from abundant traces in
our hiftory and laws, that even in the times of the Saxons, who
were a {warm from what fir William Temple calls the fame nor-
thern hive, fomething fimilar to this was in ufe: yet not fo ex-
tenfively, nor attended with all the rigour that was afterwards
imported by the Normans. For the Saxons were firmly fettled in
this ifland, at leaft as early as the year 600 : and it was not till
two centuries after, that feuds arrived to their full vigour and ma-
turity, even on the continent of Europe ?,

TH1s introdu¢tion however of the feodal tenures into Eng-
land, by king William, does not feem to have been effeted im-

mediately after the conqueft, nor by the mere arbitrary will and
power of the conqueror; but to have been confented to by the
great council of the nation long after his title was eftablifhed.
Indeed from the prodigious flaughter of the Englifth nobility at
the battle of Haftings, and the fruitlefs infurrections of thofe who
{urvived, fuch numerous forfeitures had accrued, that he was able
to reward his Norman followers with very large and extenfive
pofleflions : which gave a handle to the monkifh hiftorians, and
fuch as have implicitly followed them, to reprefent him as having
by right of the {word feifed on all the lands of England, and
dealt them out again to his own favourites. A {uppofition,
grounded upon a miftaken fenfe of the word conqueft ; which, in
it's feodal acceptation, fignifies no more than acquifition : and this
has led many hafty writers into a ftrange hiftorical miftake, and
one which upon the flighteft examination will be found to be
- moft untrue. However, certain it is, that the Normans now be-
gan to gain very large pofleflions in England : and their regard
for the feodal law, under which they had long lived, together

o Spelm, G/¢f.218. Bral. /z. ¢.10. §.7. P Crag. /. 1.¢. 4.
with
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with the king’s recommendation of this policy to the Englifh, as
the beft way to put themfelves on a military footing, and thereby
to prevent any future attempts from the continent, were probably
the reafons that prevailed to effett it’s eftablithment here. And
perhaps we may be able to afcertain the time of thi§ great revo-
lution in our landed property with a tolerable degree of exatnefs.
For we learn from the Saxon Chronicle 9, that in the nineteenth
year of king William’s reign an invafion was apprehended from
Denmark ; and the military conftitution of the Saxons being then
laid afide, and no other introduced in it’s ftead, the kingdom was
wholly defencelefs : which occafioned the king to bring over a
large army of Normans and Bretons, who were quartered upon
every landholder, and greatly opprefled the people. This apparent
weaknefs, together with the grievances occafioned by a foreign
force, might co-operate with the king’s remonftrances, and the
better encline the nobility to liften to his propofals for putting
them in a pofture of defence. For, as foon as the danger was
over, the king held a great council to inquire into the ftate of the
nation ; the immediate confequence of which was the compiling
of the great furvey called domefday-book, which was finifhed in
the next year: and in the latter end of that very year the king
was attended by all his nobility at Sarum ; where all the prin-
cipal landholders fubmitted their lands to the yoke of military
tenure, became the king’s vafals, and did homage and fealty to his
perfon®. This feems to have been the aera of formally introdu-
cing the feodal tenures by law ; and probably the very law, thus
made at the council of Sarum, is that which is ftill extant®, and
couched in thefe remarkable words : ¢ fatuimus, ut omnes liberi
““ homines foedere et [acramento affirment, quod intra et extra uni-
““ verfum regnum Angliae Wilhelmo regi domino fuo fideles effe volunt ;

““terras et honores illius omni fidelitate wbique [ervare cum eo, et

1 A4.D.1083. melioris per totam Angliam, ejus homines falt:

* Rex tenuit magnum concilium, et graves Junt, et ovnnes Je illi fubdidere, ejufque falti
Jermones babuit cuon fuis proceribus de bac terra,  funt vafalli, ac ei fidelitatis Jjuramenta pracfti-
quo modo ircoleretur, et a quibus hominibus. terunt, fe contra alios quofcunque illi fidos fu-
Chron. Sax. ibid. turos. Chron, Sax. A.D. 1080,

* Omnes praedia tenentes, quotquot effent notae t cap, 52. Wilk. 228,

Vour. 1l. G ““ contra
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““ contra inimicos et alienigenas defendere.” The terms of this law
(as fir Martin Wright has obferved®) are plainly feodal : for, firft,
it requires the oath of fealty, which made in the fenfe of the feu-
difts every man that took it a tenant or vafal; and, fecondly,
the tenants obliged themfelves to defend their lord’s territories
and titles again{t all enemies foreign and domeftic. But what
puts the matter out of difpute is another law of the fame col-
lection v, which exacts the performance of the military feodal
fervices, as ordained by the general council. ¢ Omnes comites, et
“ baranes, et milites, et [ervientes, et univerfi liberi homines totius
““ regni noftrt praedicti, babeant et teneant fe femper bene in armis et
““in equis, ut decet et oportet: et fint [emper prompti et bene parati
““ad [ervitium Juum integrum nobis explendum et peragendum cum
“ opus_fuerit ; fecundum quod nobis debent de feodis et temementis [fuis
““de jure facere; et ficut illis flatuimus per commune concilium totius
< regni noftr: praedict.”

Tu1s new polity therefore feems not to have been zpofed by
the conqueror, but nationally and freely adopted by the general af-
fembly of the whole realm, in the fame manner as other nations
of Europe had before adopted it, upon the fame principle of
felf-fecurity. And, in particular, they had the recent example
of the French. nation before their eyes; which had gradually
furrendered up all it’s allodial or free lands into the king’s hands,
who reftored them to the owners as a deneficium or feud, to be
held to them and fuch of their heirs as they previoufly nominated
to the king : and thus by degrees all the allodial eftates of France
were converted into feuds, and the freemen became the vafals of
the crown*. The only difference between this change of tenures
in France, and that in England, was, that the former was effected
gradually, by the confent of private perfons; the latter was done
at once, all over England, by the common confent of the nation”.

® Tenures. 66. all the lands in Egypt, and granted them
¥ cap.§8. Wilk, 228, out to the Egyptians, referving an annual
* Montefq. Sp. L. b.31. ¢. 8. render of the fifth part of their value. (Gen.

¥ Pharoah thus acquired the domunon of «¢. 47.)
Ixn
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I~ confequence of this change, it became a fundamental maxim
and neceflary principle (though in reality a mere fittion) of our
Englith tenures, ¢ that the king is the univerfal lord and original
«« proprietor of all the lands in his kingdom ; and that no man
¢ doth or can poffefs any part of it, but what has mediately or
« immediately been derived as a gift from him, to be held upon
“¢ feodal fervices.” For, this being the real cafe in pure, original,
proper feuds, other nations who adopted this fyftem were obliged
to act upon the fame fuppofition, as a fubftruction and foundation
of their new polity, though the fat was indeed far otherwife.
And indeed by thus confenting to the introduction of feodal te-
nures, our Englith anceftors probably meant no more than to put
the kingdom in a ftate of defence by eftablithing a military fyf-
tem ; and to oblige themfelves (in refpect of their lands) to main-
tain the king’s title and territories, with equal vigour and fealty,
as if they had received their lands from his bounty upon thefe
exprefs conditions, as pure, proper, beneficiary feudatories. But,
whatever their meaning was, the Norman interpreters, fkilled in
all the niceties of the feodal conftitutions, and well underftand-
ing the import and extent of the feodal terms, gave a very diffe-
rent conftruction to this proceeding; and thereupon took a handle
to introduce not only the rigorous doctrines which prevailed in
the duchy of Normandy, but alfo fuch fruits and dependencies,
fuch hardfhips and fervices, as were never known to other na-
tions ”; as if the Englith had in fa&, as well as theory, owed
every thing they had to the bounty of their fovereign lord.

O u R anceftors therefore, who were by no means beneficiaries,
but had barely confented to this fiction of tenure from the crown,
as the bafis of a military difcipline, with reafon looked upon
thefe dedutions as grievous impofitions, and arbitrary conclufions
from principles that, as to them, had no foundation in truth®.
However, this king, and his fon William Rufus, kept up with

= Spelm. of feuds, ¢, 28. 4 Wright. 81.
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a high hand all the rigours of the feodal doérines: but their
{fucceflor, Henry I, found it expedient, when he fet up his pre-
tenfions to the crown, to promife a reftitution of the laws of king
Edward the confeflor, or antient Saxon fyftem ; and accordingly,
in the firft year of his reign, granted a charter®, whereby he gave
up the greater grievances, but ftill referved the fi&tion of feodal
tenure, for the fame military purpofes which engaged his father
to introduce it. But this charter was gradually broke through,
and the former grievances were revived and aggravated, by him-
felf and fucceeding princes; till in the reign of king John they
became f{o intolerable, that they occafioned his barons, or prin-
cipal feudatories, to rife up in arms againft him : which at length
produced the famous great charter at Runing-mead, which, with
fome alterations, was confirmed by his fon Henry III. And,
though it’s immunities (efpecially as altered on it’s laft edition by
his fon ©) are very greatly fhort of thofe granted by Henry I, it
was juftly efteemed at the time a vaft acquifition to Englifh li-
berty. Indeed, by the farther alteration of tenures that has fince
happened, many of thefe immunities may now appear, to a com-
mon obferver, of much lefs confequence than they really were
when granted : but this, properly confidered, will fhew, not
that the acquifitions under John were {mall, but that thofe under
Charles were greater. And from hence alfo arifes another infe-
rence ; that the liberties of Englifhmen are not (as fome arbitrary
writers would reprefent them) mere infringements of the king’s
prerogative, extorted from our princes by taking advantage of
their weaknefs; but a reftoration of that antient conftitution, of
which our anceftors had been defrauded by the art and finefle of
the Norman lawyers, rather than deprived by the force of the

Norman arms.

HAavinc given this fhort hiftory of their rife and progrefs,
we will next confider the nature, doctrine, and principal laws of
feuds ; wherein we fhall evidently trace the groundwork of many
parts of our public polity, and alfo the original of {uch of our

S LL. Hen. 1. c. . © g Hen. 111,
oOwWn
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own tenures, as were either abolifhed in the laft century, or ftill
remain in force. |

Tue grand and fundamental maxim of all feodal tenure is
this ; that all lands were originally granted out by the fovereign,
and are therefore holden, either mediately or immediately, of the
crown. The grantor was called the proprietor, or /ord; being
he who retained the dominion or ultimate property of the feud or
fee: and the grantee, who had only the ufe and poffeffion, ac-
cording to the terms of the grant, was ftiled the feudatory or
vafal, which was only another name for the tenant or holder of
the lands; though, on account of the prejudices we have juftly
conceived againft the do&rines that were afterwards grafted on
this {yftem, we now ufe the word va/a/ opprobrioufly, as {fyno-
nymous to {lave or bondman. The manner of the grant was by
words of gratuitous and pure donation, ded: et conceffi ; which are
ftill the operative words in our modern infeodations or deeds of
feoffment. This was perfected by the ceremony of corporal in-
veftiture, or open and notorious delivery of pofifeflion in the pre-
fence of the other vafals, which perpetuated among them the aera
of the new acquifition, at a time when the art of writing was
very little known : and therefore the evidence of property was
repofed in the memory of the neighbourhood ; who, in cafe of
a difputed title, were afterwards called upon to decide the diffe-
rence, not only according to external proofs, adduced by the par-
ties litigant, but alfo by the internal teftimony of their own pri-
vate knowlege.

BesiDEs an oath of fealty, or profeflion of faith to the lord,
which was the parent of our oath of allegiance, the vafal or te-
nant upon inveftiture did ufually Zomage to his lord ; openly and
humbly kneeling, being ungirt, uncovered, and holding up his
hands beth together between thofe of the lord, who fate before
him; and there profefling that < he did become his man, from
¢¢ that day forth, of life and limb and earthly honour :” and then
he received a kifs from his lord . Which ceremony was deno-

‘ Lie 5.8, minated
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minated lomagium, or manhood, by the feudifts, from the ftated
form of words, devenio wvefter homo °.

WHuEN the tenant had thus profefled himfelf to be the man
of his fuperior or lord, the next confideration was concerning the
Jfervice, which, as fuch, he was bound to render, in recompenfe
for the land he held. This, in pure, proper, and original feuds,
was only twofold : to follow, or do fuiz to, the lord in his courts
in time of peace; and in his armies or warlike retinue, when
neceflity called him to the field. The lord was, in early times,
the legiflator and judge over all his feudatories: and therefore
the vafals of the inferior lords were bound by their fealty to at-
tend their domeftic courts baron’, (which were inftituted in every
manor or barony, for doing {peedy and effectual juftice to all the
tenants) in order as well to anfwer fuch complaints as might be
alleged againft themfelves, as to form a jury or homage for the
trial of their fellow-tenants; and upon this account, in all the
feodal inftitutions both here and on the continent, they are dif-
tinguithed by the appellation of the peers of the court; pares
curtis, or pares curiae. In like manner the barons themfelves, or
lords of inferior diftricts, were denominated peers of the king’s
court, and were bound to attend him upon fummons, to hear
caufes of greater confequence in the king’s prefence and under
the direction of his grand jufticiary; till in many countries the
power of that officer was broken and diftributed into other courts
of judicature, the peers of the king’s court ftill referving to them-
felves (in almoft every feodal government) the right of appeal
from thofe fubordinate courts in the laft refort. The military
branch of fervice confifted in attending the lord to the wars, if
called upon, with fuch a retinue, and for fuch a number of days,

¢ It was an obfervation of Dr Arbuthnot,
that tradition was no where preferved {5
pure and incorrupt as among children,
whofe games and plays are delivered down
invariably from one gencration to another.
(Warburton’s notes on Pope. vi. 134. 8°,)
Perhaps it may be thought puerile to ob-

ferve (in confirmation of this remark) that
in one of our antient paftimes (the Za/i-
linda of Julius Pollux, Onemafiic. I. 9. ¢.7.)
the ceremonies and language of feodal ho-
mage are preferved with great exaltnefs,

t Feud, 1, 2, t.558,

as
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as were ftipulated at the firft donation, in proportion to the quan-
tity of the land.

AT the firlt introduction of feuds, as they were gratuitous, {o
alfo they were precarious and held at the w// of the lord®, who
was the fole judge whether his vafal performed his fervices faith-
fully. Then they became certain, for one or more years. Among
the antient Germans they continued only from year to year ; an
annual diftribution of lands being made by their leaders in their
general councils or aflemblies®. This was profefledly done, left
their thoughts fhould be diverted from war to agriculture; left
the {trong fthould incroach upon the pofiefiions of the weak; and
left luxury and avarice fhould be encouraged by the erection of
permanent houfes, and too curious an attention to convenience
and the elegant fuperfluities of life. But, when the general mi-
gration was pretty well over, and a peaceable pofiefiion of their
new-acquired fettlements had introduced new cuftoms and man-
ners ; when the fertility of the foil had encouraged the ftudy of
hufbandry, and an affetion for the fpots they had cultivated be-
gan naturally to arife in the tillers ; a more permanent degree of
property was introduced, and feuds began now to be granted for
the /ife of the feudatory’. But ftill feuds were not yet Aereditary;
though frequently granted, by the favour of the lord, to the
children of the former poffefior; till in procefs of time it became

unufual, and was therefore thought hard, to rejet the heir, if

he were capable to perform the fervices k. and therefore infants,

women, and profefled monks, who were incapable of bearing
arms, were alfo incapable of fucceeding to a genuine feud. But
the heir, when admitted to the feud which his anceftor poflefied,
ufed generally to pay a fine or acknowlegement to the lord, in

8 Feud. l.1. 1.1, ““ annos fingulos, gentibus et cognationibus ho-
» Thus Tacitus: (de mor. Germ. ¢.20.) ““minum qui una coicrunt, quantum cis et quo
““agri ab univerfis per wices occupantur : arva  ‘“loco vifum eff, attribuunt agri, atque anmo
¢ per annos mutant.” And Caelar yet more “*poff alio tranfire cogunt.”
fully ; (de bell. Gall. 1.6. c.21.) * Neque t Fewd. 1. t. 1,
““ quifguam agri modum certum, aut fines pro- o Wright. 14.
¢ prios babet ; fed magifiratus et principes, in

horfes,
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horfes, arms, money, and the like, for fuch renewal of the feud :
which was called a relief, becaufe it re-eftablifhed the inherit-
ance, or, in the words of the feodal writers, ¢ zcertam et cadu-
““ cam hereditatem relevabat.” This relief was afterwards, when
feuds became abfolutely hereditary, continued on the death of the
tenant, though the original foundation of it had ceafed.

FoR in procefs of time feuds came by degrees to be univer-
fally extended, beyond the life of the firft vafal, to his fons, or
perhaps to fuch one of them, as the lord fhould name; and in
this cafe the form of the donation was ftri¢tly obferved : for if a
feud was given to a man and his /fons, all his fons {fucceeded him
in equal portions; and as they died off, their fhares reverted to
the lord, and did not defcend to their children, or even to their
furviving brothers, as not being f{pecified in the donation'. But
when fuch a feud was given to a man, and his /Aeirs, in general
terms, then a more extended rule of fucceffion took place; and
when a feudatory died, his male defcendants 7z infinitum were ad-
mitted to the fucceflion. When any fuch defcendant, who thus
had fucceeded, died, his male defcendants were alfo admitted in
the firft place ; and, in defet of them, fuch of his male collateral
kindred as were of the blood or lineage of the firft feudatory,
but no others. For this was an unalterable maxim in feodal fuc-
ceflion, that ¢ none was capable of inheriting a feud, but fuch
‘“as was of the blood of, that is, lineally defcended from, the
«firft feudatory ™.” And the defcent, being thus confined to
males, originally extended to all the males alike; all the fons,
without any diftin&ion of primogeniture, fucceeding to equal
portions of the father’s feud. But this being found upon many
accounts inconvenient, (particularly, by dividing the fervices, and
thereby weakening the ftrength of the feodal union) and /onorary
feuds (or titles of nobility) being now introduced, which were
not of a divifible nature, but could only be inherited by the
eldeft fon"; in imitation of thefe, military feuds (or thofe we
are now defcribing) began alfo in moft countries to defcend ac-

I ' Wright. 17, " Feud.2. 8.5%. .
™ Jbid, 183. cording
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cording to the fame rule of primogeniture, to the eldeft fon, in
exclufion of all the reft °. |

O THER qualities of feuds were, that the feudatory could not
aliene or difpofe of his feud ; neither could he exchange, nor yet
mortgage, nor even devife it by will, without the confent of the
lord?. For, the reafon of conferring the feud being the perfonal
abilities of the feudatory to ferve in war, it was not fit he thould
be at liberty to transfer this gift, either from himfelf, or his pof-
terity who were prefumed to inherit his valour, to others who
might prove lefs able. And, as the feodal obligation was looked
upon as reciprocal, the feudatory being entitled to the lord’s pro-
tection, in return for his own fealty and fervice ; therefore the
lord could no more transfer his feignory or protection without
confent of his vafal, than the vafal could his feud without con-
fent of his lord ?: it being equally unreafonable, that the lord
fhould extend his protection to a perfon to whom he had excep-
tions, and that the vafal fhould owe fubjeion to a fuperior not
of his own choofing.

THEsE were the principal, and very fimple, qualities of the
genuine or original feuds; being then all of a military nature,
and in the hands of military perfons: though the feudatories,
being under frequent incapacities of cultivating and manuring
their own lands, foon found it neceffary to commit part of them
to inferior tenants; obliging them to fuch returns in fervice, corn,
cattle, or money, as might enable the chief feudatories to attend
their military duties without diftraction : which returns, or red:-
tus, were the original of rents. -And by this means the feodal
polity was greatly extended ; thefe inferior feudatories (who held
what are called in the Scots law ¢ rere-fiefs”) being under fimilar
obligations of fealty, to do fuit of court, to anfwer the ftipulated
renders or rent-fervice, and to promote the welfare of their im-
mediate {uperiors or lords*. But this at the fame time demolifhed

© Wright. 32. Y Ibid. 30.
P Tbid, 29. * Wright. 20,

VovL. II. H the
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the antient fimplicity of feuds; and an inroad being once made
upon their conftitution, it fubje¢ted them, in a courfe of time,
to great varieties and innovations. Feuds came to be bought and
{fold, and deviations were made from the old fundamental rules of
tenure and fucceffion; which were held no longer facred, when
the feuds themfelves no longer continued to be purely military.
Hence thefe tenures began now to be divided into feoda propria
et impropria, proper and improper feuds; under the former of
. which divifions were comprehended fuch, and {uch only, of which
we have before fpoken ; and under that of improper or derivative
feuds were comprized all fuch as do not fall within the other de-
{cription : fuch, for inftance, as were originally bartered and fold
to the feudatory for a price;; fuch as were held upon bafe or lefs
honourable fervices, or upon a rent, in lieu of military fervice ;
fuch as were in themfelves alienable, without mutual licence ;
and fuch as might defcend indifferently either to males or females.
But, where a difference was not exprefled in the creation, fuch
new-created feuds did in all other refpects follow the nature of an
original, genuine, and proper feud .

Bu T as foon as the feodal fyftem came to be confidered in the
light of a civil eftablithment, rather than as a military plan, the
ingenuity of the fame ages, which perplexed all theology with
the fubtilty of fcholaftic difquifitions, and bewildered philofophy
in the mazes of metaphyfical jargon, began alfo to exert it’s in-
fluence on this copious and fruitful fubject : in purfuance of which,
the moft refined and oppreflive confequences were drawn from
what originally was a plan of fimplicity and liberty, equally be-
neficial to both lord and tenant, and prudently calculated for their
mutual protetion and defence. From this one foundation, in
different countries of Europe, very different fuperftructures have
been raifed : what effect it has produced on the landed property
of England will appear in the following chapters.

S Fend. 2.8, 7



Ch. s. of THINGS. : g9

CHAPTER THE FIFTH.

Orfr THe ANTIENT ENGLISH TENURES.

N this chapter we fhall take a thort view of the antient tenures

of our Englifh eftates, or the manner in which lands, tene-
ments, and hereditaments might have been holden; as the fame
{tood in force, till the middle of the laft century. In which we
fhall eafily perceive, that all the particularities, all the {eeming
and real hardfhips, that attended thofe tenures, were to be ac-
counted for upon feodal principles and no other ; being fruits of,

and deduced from, the feodal policy.

A L Mo s T-all the real property of this kingdom is by the po-
licy of our laws fuppofed to be granted by, dependent upon, and
holden of fome fuperior or lord, by and in confideration of certain
fervices to be rendered to the lord by the tenant or pofleflor of
this property. The thing holden is therefore ftiled a zenement,
the pofleflors thereof zenants, and the manner of their poflefiion
a tenure. Thus all the land in the kingdom is fuppofed to be
holden, mediately or immediately, of the king; who is ftiled
the lord paramount, or above all. Such tenants as held under the
king immediately, when they granted out portions of their lands
to inferior perfons, became alfo lords with refpect to thofe infe-
rior perfons, as they were f{till tenants with refpect to the king ;
and, thus partaking of a middle nature, were called mefne, or
middle, lords. So that if the king granted a manor to A, and
he granted a portion of the land to B, now B was faid to hold

H 2 of
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of A, and A of the king; or, in other words, B held his lands
immediately of A, but mediately of the king. The king there-
fore was ftiled lord paramount; A was both tenant and lord, or
was a mefne lord ; and B was called tenant paravail, or the loweft
tenant; being he who is fuppofed to make avail, or profit, of
the land®. In this manner are all the lands of the kingdom holden,
which are in the hands of fubjects: for, according to fir Edward
Coke®, in the law of England we have not properly allodsum ;
which, we have feen ‘, is the name by which the feudifts abroad
diftinguifh fuch eftates of the fubject, as are not holden of any
fuperior. So that at the firft glance we may obferve, that our

lands are either plainly feuds, or partake very ftrongly of the
feodal nature.

AvrL tenures being thus derived, or {uppofed to be derived,
from the king, thofe that held immediately under him, in right
of his crown and dignity, were called his tenants 7z capite, or in
chief; which was the moft honourable fpecies of tenure, but at
the fame time fubjeéted the tenants to greater and more burthen-
{fome fervices, than inferior tenures did Y. This diftin&ion ran

through all the different forts of tenure; of which I now pro-
ceed to give an account.

I. THERE feem to have fubfifted among our anceftors four
principal fpecies of lay tenures, to which all others may be re-
duced : the grand criteria of which were the natures of the fe-
veral fervices or renders, that were due to the lords from their
tenants. The fervices, in refpect of their quality, were either
free or bafe fervices ; in refpect of their quantity and the time of
exalting them, were either certain or uncertain. Free fervices
fuch as were not unbecoming the character of a {oldier, or a free-

2 2 Inft. 296. imperial cities, &J¢, which hold direétly
* 1 Inft. 1. from the emperor, are called the immediate
 pag. 47- ftates of the empire; all other Iandholders

4 In the Germanic conftitution, the elec- being denominated mediate ones. Mod. Un.
tors, the bifhops, the fecular princes, the Hift, xlii. 61.

man,
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man, to perform; as to ferve under his lord in the wars, to pay
a fum of money, and the like. Baf fervices were fuch as were
fit only for peafants, or perfons of a fervile rank ; as to plough
the lord’s land, to make his hedges, to carry out his dung, or
other mean employments. The certain fervices, whether free or
bafe, were fuch as were ftinted in quantity, and could not be
exceeded on any pretence ; as, to pay a f{tated annual rent, or to
plough fuch a field for three days. The uncertain depended upon
unknown contingencies ; as to do military fervice in perfon,” or
pay an affeflment in lieu of it, when called upon; or to wind a
horn whenever the Scots invaded the realm; which are free fer-

vices : or to do whatever the lord fhould command; which is a.
bafe or villein fervice.

Fr oM the various combinations of thefe fervices have arifen
the four kinds of lay tenure which fubfifted in England, till the
middle of the laft century; and three of which fubfift to this
day. Of thefe Bracton (who wrote under Henry the third) feems.
to give the cleareft and moft compendious account, of any author
antient or modern®; of which the following is the outline or
abftra@®. ¢« Tenements are of two kinds, frank-tenement, and:
‘¢ villenage. And, of frank-tenements, fome are held freely in
“ confideration of homage and. £night-fervice; others in free-focage
“ with the fervice of fealty only.” And again®, ¢ of villenages.
“ fome are pure, and others privileged. He that holds in pure
¢ vzllenage (hall do whatfoever is commanded him, and always be
¢ bound to an uncertain fervice. The other kind of villenage is
« called villein-focage; and thefe villein-focmen do villein fervices,.
“ but fuch as are certain. and determined.” Of which the fenfe
feems to be as follows: firft, where the fervice was free, but.
uncertan, as military fervice with homage, that tenure was called

S L4 tr.l.c. 28

¥ Tenementorum alind liberum, aliud wille-
nagium, Item, liberorum aliud tenetur libere
pro bomagio et fervitio militari 3 aliud in libero  willanum Jocagium s et hujufmodi willani foc-

Jocagio cum fidelitate tantum. §. 1. manni — willana faciunt. fervitia, fed certa et-
E Villenagiorum aliud purum, aliwn privile-  Zeterminata. §.5.
the

giatum. RQui tenet in puro willenagio Saciet:
quicquid ei praeceptum fuerit, et femper tenebi-
tur ad incerta. Aliud genus willenagii di itur
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the tenure in chivalry, per fervitium militare, or by knight-fervice.
Secondly, where the fervice was not only free, but alfo certain,
as by fealty only, by rent and fealty, &¢, that tenure was cailed
liberum focagium, or free focage. Thefe were the only free hold-
ings or tenements; the others were vi/lenous or fervile : as, third-
ly, where the fervice was 4gfé in it’s nature, and uncertain as to
time and quantity, the tenure was purum villenagium, abfolute or
pure villenage. Laftly, where the fervice was 4z/é in it’s nature,
but reduced to a certainty, this was ftill villenage, but diftin-
guifhed from the other by the name of privileged villenage, w7/-
lenagium privilegiatum ; or it might be ftill called focage (from
the certainty of it’s fervices) but degraded by their bafene/s into
the inferior title of vi/lanum focagium, villein-focage.

I. TuE firft, moft univerfal, and efteemed the moft honourable
fpecies of tenure, was that by knight-fervice, called in Latin fer-
vitium militare, and in law French chivalry, or fervice de chivaler,
anfwering to the flef d’ haubert of the Normans”, which name
is expreflly given it by the mirrour'. This differed in very few
points, as we fhall prefently fee, from a pure and proper feud,
being entirely military, and the genuine effet of the feodal efta-
blithment in England. To make a tenure by knight-fervice, a
determinate quantity of land was neceflary, which was called a
knight’s fee, feodum militare ; the value of which, not only in
the reign of Edward II%, but alfo of Henry I, and therefore
probably at it’s original in the reign of the conqueror, was ftated
at 20 /. per annum ; and a certain number of thefe knight’s fees
were requifite to make-up a barony. And he who held this pro-
portion of land (or a whole fee) by knight-fervice, was bound to
attend his lord to the wars for forty days in every year, if called
upon : which attendance was his redifus or return, his rent or
fervice, for the land he claimed to hold. If he held only half a
knight’s fee, he was only bound to attend twenty days, and fo °
in proportion™. And there is reafon to apprehend, that this fer-

" Spelm. Glgff. 219. Il Glanvil. 2 g. . 4.
L ¢ 2§27 m Litt. §.95.
% Stat. de milit. 1 Edw. II. Co. Litt. 6g. vice
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vice was the whole that our anceftors meant to fubje& themfelves
to; the other fruits and confequences of this tenure being frau-
dulently fuperinduced, as the regular (though unforefeen) appen-
dages.of the feodal {yftem.

TH1s tenure of knight-fervice had all the marks of a ftrict
and regular feud : it was granted by words of pure donation,
ded: et conceffi* ; was transferred by inveftiture or delivering cor-
poral pofleflion of the land, ufually called livery of feifin; and.
was perfected by homage and fealty. It alfo drew after it thefe
feven fruits and confequences, as infeparably incident to the te-
nure in chivalry ; vzz. aids, relief, primer feifin, wardfhip, mar-
riage, fines for alienation, and efcheat: all which I fhall endea-
vour to explain, and thew to be of feodal original.

1. A1Dps were originally mere benevolences granted by the te-
nant to his lord, in times of difficulty and diftrefs °; but in pro-
cefs of time they grew to be confidered as a matter of right, and
not of difcretion. Thefe aids were principally three: firft, to.
ranfom the lord’s perfon, if taken prifoner; a neceflary confe-
quence of the feodal attachment and fidelity ; infomuch that the:
negle&t of doing it, whenever it was in the vafal’s power, was,
by the ftri¢t rigour of the feodal law, an abfolute forfeiture of his
eftate?. Secondly, to make the lord’s eldeft fon a knight; a mat--
ter that was formerly attended with great ceremony, pomp, and
expenfe. This aid could not be demanded till the heir was fifteen
years old, or capable of bearing arms?: the intention of it be-
ing to breed up the eldeft fon, and heir apparent of the feignory, .
to deeds of arms and chivalry, for the better defence of the na-
tion. Thirdly, to marry the lord’s eldeft daughter, by giving her
a fuitable portion: for daughters’ portions were in thofe days
extremely {lender ; few lords being able to fave much out of their

a Co. Litt.g. woluntatem deminorum. Bra&on, [. 2. tr. 1..
° duxilia fiunt de gratia et non de jure,— ¢.16. §.8.
cum dependeant ex gratia tenentium et non ad P Feud. I. 2. ¢. 24

% 2Inft. 233. '
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income for this purpofe ; nor could they acquire money by other
means, being wholly converfant in matters of arms; nor, by
the nature of their tcnure, could they charge their lands with
this, or any other incumbrances. From bearing their proportion
to thefe aids no rank or profeflion was exempted: and therefore
even the monaiteries, till the time of their diffolution, contri-
buted to the knighting of their founder’s male heir (of whom
their lands were holden) and the marriage of his female defcend-
ants". And one cannot but obferve, in this particular, the great
refemblance which the lord and vafal of the feodal law bore to
the patron and client of the Roman republic; between whom
alfo there fubfifted a mutual fealty, or engagement of defence
and protection. With regard to the mattér of aids, there were
three which were ufually raifed by the client; vzz. to marry the
patron’s daughter; to pay his debts; and to redeem his perfon
from captivity *.

Bu T befides thefe antient feodal aids, the tyranny of lords
by degrees exatted more and more; as, aids to pay the lord’s
debts, (probably in imitation of the Romans) and aids to enable
him to pay aids or reliefs to his fuperior lord; from which laft
indeed the king’s tenants iz capite were, from the nature of
their tenure, excufed, as they held immediately of the king who
had no fuperior. To prevent this abufe, king John’s magna carta®
ordained, that no aids be taken by the king without confent of
parliament, nor in any wife by inferior lords, fave only the three
antient ones above-mentioned. But this provifion was omitted in
Henry III’s charter, and the fame oppreffions were continued till
the 2¢ Edw. I; when the ftatute called confirmatio chartarum was
enated ; which in this refpe& revived king John’s charter, by
ordaining that none but the antient aids thould be taken. But
though the fpecies of aids was thus reftrained, yet the quantity

t Philips’s life of Pole. ], 223. Jolutionem gratuitam pecuniam erogarent ; et ab
s Erat autem baec inter utrofgue officiorum  hoftibus in bello captos redimerent., Paul. Ma-
wiciffitudo, — ut clientes ad collocandas fenato- nutius de fematu Romano. c. 1.
rum filias de fuo conferrent 5 in aeris alieni dif- t cap. 12,15,

of
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of each aid remained arbitrary and uncertain. King John’s char-
ter indeed ordered, that all aids taken by inferior lords fhould be
. reafonable”; and that the aids taken by the king of his tenants
i capite {hould be fettled by parliament ¥, But they were never
completely afcertained and adjufted till the ftatute Weftm. 1.
3 Edw. I. c. 36. which fixed the aids of inferior lords at twenty
fhillings, or the {uppofed twentieth part of every knight's fee,
for making the eldeft {fon a knight, or marrying the eldeft daugh-
ter; and the fame was done with regard to the king’s tenants sz
capite by ftatute 25 Edw. IIl. c. 11. The other aid, for ranfom
of the lord’s perfon, being not in it’s nature capable of any cer-
tainty, was therefore never afcertained.

2. RELIEF, relevium, was before mentioned as incident to
every feodal tenure, by way of fine or compofition with the lord
for taking up the eftate, which was lapfed or fallen in by the
death of the laft tenant. But, though reliefs had their original
while feuds were only life-eftates, yet they continued after feuds
became hereditary ;' and were therefore looked upon, very juftly,
as one of the greateft grievances of tenure: efpecially when, at
the firft, they were merely arbitrary and at the will of the lord ;
{fo thar, if he pleafed to demand an exorbitant relief, it was in
effect to difinherit the heir *. The Englifh ill brooked this con-
fequence of their new adepted policy ; and therefore William the
conqueror by his laws? afcertained the relief, by direfting (in imi-
tation of the Danifh heriots) that a certain quantity of arms and
habiliments of war thould be paid by the earls, barons, and va-
vafours refpectively ; and, if the latter had no arms, they {hould
pay 100s. William Rufus broke through this compofition, and
again demanded arbitrary uncertain reliefs, as due by the feodal
laws ; thereby in effect obliging every heir to new-purchafe or 7¢-
deem his land*: but his brother Henry I by the charter before-
mentioned reftored his father’s law ; and ordained, that the relief

Y cap. 15, _ ¥ ¢C.22,23,24.
w Ibid. 14. 2 2Roll, Abr.514.
* Wright. 99.
Vor. Il I to
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to be paid fhould be according to the law fo eftablithed, and not
an arbitrary redemption®. But afterwards, when, by an ordinanee
in 27 Hen. II. called the afiife of arms, it was provided that every
man’s armour fhould defcend to his heir, for defence of the
realm; and it thereby became impralticable to pay thefe ac-
knowlegements in arms, according to the laws of the conqueror,
the compofition was univerfally accepted of 100s. for every kmight'’s
fee; as we find it ever after eftablithed®. But it muft be remember-
ed, that this relief was only then payable, if the heir at the death
of his anceftor had attained his full age of one and twenty years.

3. PRIMER feifin was a feodal burthen, only incident to the
king’s tenants 2z capite, and not to thofe who held of inferior or
mefne lords. It was a right which the king had, when any of
his tenants /z capite died feifed of a knight’s fee, to receive of the
heir (provided he were of full age) one whole year’s profits of the
lands, if they were in immediate poffefiion; and half a year’s
profits, if the lands were in reverfion expetant on an eftate for
life ©. This feems to be little more than an additional relief : but
grounded upon this feodal reafon; that, by the antient law of
feuds, immediately upen a death of a vafal the fuperior was in-
titled to enter and take feifin or poffeflion of the land, by way of
protection againft intruders, till the heir appeared to claim it, and
receive inveftiture : and, for the time the lord fo held it, he was
entitled to take the profits; and, unlefs the heir claimed within a
year and day, it was by the ftri¢t law a forfeiture °. This practice
however feems not to have long obtained in England, if ever,
with regard to tenures under inferior lords; but, as to the king’s
tenures iz capite, this prima feifina was expreflly declared, under
Henry III and Edward II, to belong to the king by preregative,
in contradiftintion to other lords®. And the king was intitled
to enter and receive the whole profits of the land, till livery was

* ““ Huaeres non redimet terram fuam, [icut b Glanv. . g. c. 4. Litt. §. 112.
‘“ faciebat tempore fratris mei, Jed legitima et ¢ Co. Latt. 77.
““jufla relevatione relevabit eam.” (Text. @ Feud. ], 2. 1. 24.
Roffens. cap. 34.) ¢ Stat, Marlbr, ¢.16. 17 Edw. 1I. c. 3.
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fued; which fuit being commonly within a year and day next
after the death of the tenant, therefore the king ufed to take at an
average the firfl fruits, that is to fay, one year’s profits of the
land’. And this afterwards gave a handle to the popes, who
claimed to be feodal lords of the church, to claim in like man-
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